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For the Petitioner : Mr. V. P. Singh, 

Sr. Advocate. 

For the Respondents : M/s. Sat Piakash, Rajesh 
Lala & B. K. Prasad, 
Advocates. 

68/13-2-2004 

It has been submitted 1^ Mr. V. P. Singh, learned 
counsel for the petitioner that the lower House of the 
Parliament stands dissolved for fresh election and in this 
view of the matter no useful purpose s hall be served even 
if the petitioner prosecute this case further and this caw 
has also become infructuous on that account. The learned 
counsel for the respondents does not dispute the contention 
advanced on behalf of the petitioner. 

In view of the submissions of Mr. V. P. Singh, 
learned counsel for the petitioner and this case having 
been become infructuous, it is hereby dismissed as 
infructuous. 

Sd/- 

VISHNUDEO NARAYAN 
[No. 82/JKD/(6/99)/2004] 
By Order, 

ANAND KUMAR, Director (Admn.)-cum- 

Principal Secy. 

^ 4 2004 
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New Delhi, the 4th June, 2004 

O.N. 30.-—In pursuance of Section 106 of the 
Representation of the Peoples Act, 1951 (43 of 1951), the 
Election Commission hereby publishes Judgement dated 
the 29th Janu^, 2004 of the High Court of Judicature at 
Patna in Election Petition No. 3 of 1999. 

ELECTION PETITION NO. 3 OF 1999 

In the matter of an apphcation under Sections 80,80(A) 
and 81 of the Representation of Peoples Act, 1951 
Anand Mohan ....Petitioner 

\fersus 

1. Md. Anwarul H^ue 

2. Ram Kailash Singh 


3. Sulabh Kumar Sin^ 

4. Karimuddin Haidar Khan 

5. Mohan Sah 

6. Bax^ Ram 

7. Bimal Kumar Singh ...Respondents 

For the Petitioner : M/s. S. B. K. Mangalam. 

FortheRespondmit : M/s. S. N. P. Shaima and 

No. 1 . Amiendra Kumar Singh. 

PRESENT: 

„ .. .. 

: The Ildd’ble Mr. justice planoh# 

ML L. Visa, J.—By this elecl^I^etitioaped under 
s^qns 80,80(A) and 81 of the Representation bf Peoples 
■Act, 1951 (hereinafrer referred to as Act’), Anand 
Mohan, election petitioner has challenged the election of 
returned candidate Md. j^warul Haqne, req)ondent 
No. 1, who has decijned elected from 12, Sheohax 
Parliamentary Constituency in the mid-term 
Parliamentaiy Election, 1999 (heieinafr^ lekned to as 
the ‘Election in question’) held on 03-10-1999 and has 
prayed for setting aside the election of respondent No. 1, 
recounting of votes and on the basis of said counting 
declaring the petitioner as returned candidate in the 
election in question. 

2. The case of petitioner, in short, is that the District 
Magistrate, Sitamarhi-cum-Retuming Officer of 12, 
Shcchar Parhanientaiy Constituency issued Notifreation 
on 07-09-1999 for mid-term Election of Parliament, 1999 
in 12, Sheohar Parliamentaiy Constituency as per the 
following programme:— 

(i) Last date for filing of nomination paper— 

14- 9-1999. 

(ii) The date for scrutiny of nomination paper— 

15- 9-1999. 

(iii) The last date of withdrawal of candidate— 
17-9-1999. 

(iv) The date of poll (if election, is contested)— 
3-10-1999. 

(v) The date of counting—6-10-1999 . 

(vi) The last date when election process is to be 
concluded—10-10-1999. 

(vii) The date of declaration of result—07-10-1999. 

3. Altogether ten candidates fried nomiiiationp{q}ers 
before the Returning Officer and out of them nomination 
p^er of one candidate Shii Hari Kishore Singh was 
rejected and after scrutiny, nomination p£q>er5 of nine 
candidates were found valid and were accepted by the 
Returning Officer but thereafter one another candidate 
Ijaharul Hatpie withdrew from the freld and only eight 
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candidates including the petitioner and re^ondenl No. 1 
contested the election. Petitioner was nominee of Bihar 
People’s Party and respondent No. 1 was nomiftee of 
Rashtriya Janata Dal. According to petitioner, the 
instructions of Election Commission of India were 
fiagrantfy violated during the counting because of the 
partisan attitude of the Returning ^i^cer who 
favouring respondent, No. . J; and Assistant Returning 
did not $;vettbotl^ tatalte care of the ^ 

tnili^ cpuntiitghow inany voj^ M be^ poHed a^rding 
to FQrm-t6, Part-I and how tna^ votes, in^^,^been 
counted and this resulted in gro^ iUegaUties that qnmary 
polling stations there wns di£i^?rence in the actual vptes 
polled there according to FprnpLrl6, Part-I and those 
counted at the time of initial counting as per FQpn-16, 
Part-U. According to Fpnn-16, Part-I for Booth No. 2 in 
respect of Dhaka Asseanbfy Constibiency Segment, S40 
votes were polled but at the time of inidai counting <nify 
340 votes were counted, for Booth No. 209,.i4^ votes 
were polled but 390 votes were counted^ for Bpo^No. 
255 no vote polled but 360 votes were counted, for 

Booth No. 256,590 votes were polled but 609 yc^ were 
counted, for Booth No. 157, 659 votes were poll^ but 
650 votes were counted, for Booth No. 239, 300 votes 
were polled but 249 votes were counted. According to the 
petitioner on several other booths of this Dhaka Assembfy 
Constituency Segment there is apparent difference in 
between the number of votes actually polled at the polling 
stotions and the nmnber of votes counted m initial counting 
and such irregularities have been ccunmitted in all the 
Assembly Constitueiicy Segments affecting thousands of 

vutcii wiucli viUalcu ULc ^uiiiiiig. 

4. The Returning Officer made drastic change in 
the counting of votes of Booth Nos. 7,20, 52, 57, 62, 88, 
101,120,127 and 154 of Dhaka Assembly Constituency 
Segment and arranged a total of 1435 votes in l^our of 
respondent No. 1 from the said booths and in toct, there 
is much differ^ce between the numb^ of votes actually 
polled on the aforementioned booths and the number of 
votes counted against the said booths at the time of initial 
counting. Shri Mani Bhushan Kumar, a worker of Bihar 
Peoples Patty filed requisition on 11-10-99 to olrtain 
certified copies of entire Form-16, Part-I of Dhaka 
Assembly Constituency Segment bat the Returning Officer 
failed to srq)ply such copies for Booth Nos. 7, 20,52,57, 
62, 88,101,120, 127 and 154 on the ground that Irallot 
papers account of said booths were not available. 
Acrarding to the petitioner, if ballot p£q>ers account of 
abovementioned booths were not available then on what 
basis the counting was made on these booths and it shows 
that bungling was done on the part of Returning Officer 
also. 

5. For Ghorasahan Assembly Constituency 
Segment, according to the petitionei; £dt Booth No. 158, 
639 votes were polled but in initial counting oi^ 338 


votes were counted, for Booth No. 51, 377 votes were 
polled but at the time of initial counting the ballot box of 
this booth was not brought to the counting taUe and its 
ballot p^;>e(rs were not anmted in initial counting, for 
Booth No. Ill, 460 votes were polled but 466 votes were 
counted, for Booth No. 134, 600 votes were polled but 
590 votes were counted, for Booth No. 70,200 votes wwe 
polled but 309 votes were counted, for Booth No. 78,480 
votes were polledbut619votes were counted. Thecaseof 
petitioner is that for Ghorasahan Assemhty Constititency 
segment the number of virtes counted does not tally with 
the number of votes polled on the booths as per the 
^jparent d if feren ces in Form-16, Part-I and Part-U and 
the nttniber of such vot^ were counted contiaxy to the 
entries made in Form-16, Part-1 and would exceed afigure 
of more than five thousand if the Returning Officer wffi 
make available copies of FQnn-16, Part-I Booth Nos. 61, 
112, 129, 138, 183, 188 and 198 of this segment and in 
spite of filing requisition by Mani Bhushan Kumar, a 
worker of election petitioner, copi^ of Form-16, Pait-I 
these booths were not supplied. 

6. For Belsand Assembfy Constituency Segment, 
the case of petitioner is that for Booth No. 38,575 votes 
were polled hut 584 votes were (xiunted dt the time of 
initial counting, for Booth No. 71,870 votes were polled 
but 860 votes were counted, fin Booth No. 101,432votes 
were polled but 482 votes were counted. In this way at 
some booths either the number of votes actually counted 
was less than the number of votes polled or the number 
of votes counted was eiteess than the number of votes 
pulled and when ceriiGed copies of Foim-lo, Faii-II of a 
numba* of booths of different Assembfy Constituency 
segment weie required by filing requisition, the Returmng 
Officer did not st^ly such copies in respect of Booth 
Nos. 7,20, 52,57,62,88,101,120,127 and 154 of Dhaka 
Assembly Constituency segment, BoOthNos. 61,112,129, 
138, 183, 188 and 198 of Ghorasahan Assembly 
Constituency segment. Booth Nos. 2,69,97, 98,110 and 
190 of Belsand Assmnbly Constituency Segment, Booth 
No. 247 of Sheohar Assembfy Constituency Segment, 
Booth Nos. 66,75,88, 93,121,128,166,224 and 269 of 
Bathnaha Assembly Constituency Sequent and Booth 
Nos. 5, 9, 122, 127, 133, 137, 155, 160, 172, 173, 198, 
222 and 2^ the M^organg Assembfy Constituenqr 
segment on file ground that ballot papers account of such 
booths were not available (Annexure-6 and 6/A). 
According to the petitioner, he is in possession of certified 
copies of initial counting of Assembly Segments exoqX 
Bathnaha and M^orgaiy vduch shows that tesnllof initial 
counting was itet properly maintained in ^atutoiy Foinir 
20 and it fiirther ^ws that records of initial counting of 
Bathnaha and Majorganj Assembly Constituency 
segments were not properly m aintain ed at all and 
ther^oie, certified cqties fo spite of demand were not 
supplied and because of these irregularities mine than 
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50 thousand votes have been illegally counted in favour 
of respondent No. 1. 

7. About final counting the case of petition!^ is that 
at the time of final counting his counting agents were 
present and they took their seats as per the sitting 
arrangement and besides his counting agents, petitioner 
himself and his election agent were also present 
throughout the final counting andthi^ collected table wise 
and round wise figures of final counting from all the tables 
through counting agents of all the six Assembly 
Constituency segments of Sheohar Parliamentary 
Constituency and counting agents had also maintained 
their own records of counting. The petitioner from paras 
72 to 103 has given the details of the votes polled by him 
in different rounds of final counting at different counting 
tables of Majorganj and Bathnaha Assembly Constitueacy 
segments as per information received by him through his 
counting agents. For example, according to the petitioner, 
as per information received by him through his counting 
agents in the first round of final counting of Majorganj 
Assembly Constituency segment which was held on 14 
tables he received 687 votes at table No. I, 739 votes at 
table No. 2, 686 votes at table No. 3, 703 votes at table 
No. 4,624 votes at table No. 5,614 votes at table No. 6^ 
835 votes at table No. 7, 787 votes at table No. 8, 751 
votes at table No, 9, 639 votes at table No. 10, 740 votes 
at table No. II, 879 votes at table No. 12, 699 votes at 
table No. 13 and 482 votes at table No. 14 out of 1000 
vote.'? counted in first round at each of the counting tables. 
In thi's way in the paragraphs mentioned above the 
peiixioner has given the details of votes poiied by iiim as 
per information received through his counting agents at 
different tables in 9 rounds of counting held for Majorganj 
Assembly Constituency segment and 10 rounds of final 
counting held for Bathnaha Assembly Constituency 
segment. In his petition, he has given the nairies of 
counting agents who were deputed b^ him on different 
counting tables during the final counting of Majorganj 
and Bathnaha Assembly Constituency segments. His 
further case is that after the conclusion of final counting 
of Majorganj Assembly Constituency Segment he was 
leading over his nearest rival respondent No. 1 by a margin 
of 48,392 votes because he had secured 81,123 votes 
whereas respondent No. 1 had secured 32,715 votes but 
in the round wise result sheets votes in his favour were 
shown much less than the votes actually secured by him 
and round wise result sheets.were manufactured by the 
Assistant Returning OflScers at the dictate of the Returning 
Officer and on the basis of manuftictured round wise result 
sheets final result sheet was prepared and respondent 
No. 1 was declared elected. Similarly, about Bathnaha 
Assembly Constituency segment the case of petitioner is 
. that after conclusion of 10th round of final counting he 
was leading over his nearest rival respondent No. 1 by a 
margin of 2,643 votes in that segment It is further alleged 


by the petitioner that 6th round of fiiud counting of 
Bathnaha Asseint^ Constituency segment was concluded 
at 9 AM on 7-10-99 and thraeafter 7th round was started 
which concluded at 10.50 AM on 7-10-99 and thereafter 
8th round was started but the same was surprisingly 
concluded at 11 AM on 7-10-99 meaning ther^ that 
within 10 minutes of its start which itself shows that 
counting was not done &irly and pr o per l y. Acemding to 
tlte petitioner, in view of the direction of the Election 
Commission of India, contained in letter dated 1-10-99, 
the Returning Officer was required to make public 
aimounttement of the result of each round of counting and 
fiirf^ direction was that observers should certify the 
conectness of the counting process of each round and 
candidate should also likewise certify the same but it was 
not conq>liedl:^ tlte Retuxnuig Officer for an oblique and 
mala fide motive and the Returning Office was neither 
making public anitouncement with respect to round wise 
result nor the petitioner or the other contesting candidates 
orobservers were asked by the Returning Officer to coiify 
the correctness of result of each round and the final result 
sheet prepared by tlte Returning Officer in Form-20 of 
69, Majorganj Assembly Constituency Segment on the 
basis of which theresult has been declared does not even 
contain tlte signature of the Assistant Returning Officer 
(Annexure-T) and counting of last round of Majoiganj 
AssCTibfy Constituency segment also does not contain 
signature of Assistant Returning Officer and same is the 
case with the final result sheet of Ghorasahan Assembly 
Constitiiaicy segment (Annexure-8). It is further case of 
petitioner that there is appsa&nt difference in between the 
figures entered m Part-1 of Form-16 ami final result sheet 
prepared in Form-20. For Ghorasahan Assembly 
Constituency Segment as per the entires made in Part-II 
of Form-16 number of total votes counted is 10,94,84 
whereas as per the final result sheet prepared in Form-20 
the total number of votes is 1,09,772 and in this way there 
is difference of 288 votes. For Dhaka Assembly 
Constituency Segment the number of votes counted as 
per entires made in Part-II ofForm-16 is 1,36,514 whereas 
as per the entry made in Form-20 the number of votes 
counted in final counting is 1,36,684 and for Sheohar 
Assembly Constituency Segment the total number of votes 
polled according to entires in Form-16, Part-II is 1,15,762 
whereas, as per the entry made in Form-20 it is 1,15,848. 
About Bathnaha and Majorganj Assembly Constituency 
segments the difference between tlte votes counted in 
initial counting ami final counting as per entries made in 
Part-n of Form-16 and Form-20 is proportionally very 
high and for this reason copies of Part-fl of Form-16 of 
different booths of those Assembly Constituency s^ments 
could not be siqyplied in spite of filing requisitions on the 
ground that the same were not avafiable. According to 
tlte petitionei; despite the afmesaid irregularities he was 
leading over his nearest rival respondent No. 1 in each 
and every round and he maintained his lead till 9th round 
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of final counting but at the conclusion of lOfh round of 
final counting of Bathnaha, the only Assembly segment 
in which the counting of votes took place in 10 rounds 
the Returning Officer suddentfy announced that the 
petitioner was trailing behind the resfpondent No. 1 but 
no margin of votes was announced on the Public Address 
System and ndten sudden announcement of Returning 
Officer shocked the petitioner, he filed an application 
before him on 7-10-99 for recounting of votes before 
declaration of final result (Amiexure-9) and he also sent 
Fax Message to Election Commission of India and Chief 
Electoral Officer, Bihar, Sedking their intervention in the 
matter but Returning Officer afoitranly rejected his request 
of recounting on the ground that since he has not certified 
the round-wise result sheets, therefore, in view of the 
direction of the Chief Electoral Office, Bihar vide letter 
dated 4-10-1999 no recount request can be entertained 
after counting was over but \^le seekmg instniction from 
the Election Commission of India for declaration of final 
result of election in question the Returning Officer 
suppressed the ground of rejection of petitioner’s request 
for lecountittg and he communicated to the Election 
Commission of India that since representation of petitioner 
was vague and not specific, therefore, it had been rejected. 
Accor^ng to the petitioner, because oflarge scale btmgfing 
and irregularities he was defeated otherwise be had ^ 
largest number of votes but for the said irregularities 
committed during the counting he was not declared 
elected 




when on 15-4-1999 Bhartiya Janta Party led coalition 
Government 1(^ the confidence of motion, Lok Sabha 


was dissolved giving rise to mid-term poll and the ruling 
State Government in the State of Bihar led by Smt. Rabri 
Devi under the active guidance of her husband Shri Laloo 
Prasad Yadav, Ex-Chief Minister and Rashtriya Janta Dal 
Preside started mass transfer of Administrative Officers 
in the State of Bihar just before issuance of notification 
by the Election Commission of India and main puqmse 
behind such mass transfer of Administrative Officers was 
to post officem loyfi to the Ruling Party in the State fm 
furtherance of election prospects of Rashtriya Janta Dal 
candidates to secure their victory and in this process Sri 
Ram Nandan Prasad who was holding the post of District 
Magistrate, Sitamarhifiom 9-12-1997 to 19-2-1999 and 
who was transferred to some other place on 20-2-1999 
was again pt^ed as District M^istrate, Sitamarhi on 
30-4-1999 i.e. when it became clear that mid-term 


parliamentary election would be held. Accordiitg to the 
petitioner. Ram Nandan Prasad started his service career 
as a member of Bihar Administrative Service and his name 
was recommended for promotion in the I. A.S. cadre by 
State Government and at that time Rashtr^ Janta Dd 
President Shri Laloo Prasad Yadav was Chief Minister of 
Bihar and for this reason Shri Ram Nandan Prasad was 


obliged to him and because District Magistrate happens 
to be the Returning Office^ of 12-SbBohar Parliamentary 
Constituency, tl^efor^^^ was purpose brought here. 
About himsefithepetitior^ has stated that he is President 
of Bihar Peoples Party, an allies of the National 
Democratic Alliance and he had supported the 
Government led by this alliance when ‘No TrostMotion’ 
was tabled against it and tlterefore, Presidait of Rashtriya 
Janta Dal was adamant to get him defeated and he got the 
security provided to the petitioner withdrawn against 
which petitioner sent Fax Message to Election 
Commission of India (Annexure-l and 1/A). Since the 
petitioner was <xmtesting third consecutive padiamentaiy 
election fiom the same Constititency he was not onfy 
known to the voters rather he was popular amongst the 
voters irrespective of their caste and rdigion and since 
the Returning Officer was hostile to Mm at the behest of 
Rashtriya Janta Dal President, he, therefore, fium the very 
start of process of election adopted every means for 
furtherance of election prospects of respondent No. 1 who 
was candidate of Rashtriya Janata Dal. At the time of 
identification of booths as sensitive booths list of snch 
booths submittedby petitioner was turned down whereas, 
list submitted by respondent No. 1 was accepted and 
majority of the booths demanded-by him were declared 
sensitive booths. Even on the date of poll the Presiding 
Officer of Booth No. 12 of Bathnaha Assembly 
Constituency segment submitted a report to the Returning 
Officer regarding capturing of booth by anti-sociai 
elements and recommended for re-poll and it was not 
uiuereu by the Reluming Officer because he thought that 
the voters of that booth would si^poit the petitioner. The 
petitioner had taken the certified copies of some of the 
reports of Presiding Officer of this Booth (Annexnre-2). 
On the contrary, on the basis ofvaguerqrort of Patrolling 
Magistrate, repolling at Booth No. 66 of Bathnaha 
Asseinbly Constituency segment was ordered. Shri Rakesh 
Kumar Singh, Officer-in-chaige of election office of the 
petitioner, iqxm recMving large scale conqrlaints about 
massive irregularities 1^ the siqrporters of respondent 
No. 1, sent a series of complaints to the CMef Election 
CommissiQn with a copy to Cheif Electorai Officer, Bihar 
and the Retoming Offibsr (Aimexnre 3 setira) dcamanding 
re-poll on a mimber of booths brft tire Retuming C^cer 
turned downhis request without assigning any reason and 
since the Returning Officer was hostile to the petitioner, 
therefore, he was siqrpressihg all tile relevant infimnatioiis 
to the petitioiier and at the same time he gave most 
fovDured treatment to respondent No. 1. In the sdection 
of couiiting supernsors and counting assistants the 
Returning Officer adopted discruitinatory conduct and he 
ignored the instnicticms of Election Conumssion of India 
for drawing counting assistants from officers of a 
conqiarativety higher level and counting siqieivisors from 
’ Ga 2 mted Officers and Returning Officer went to the extent 
that one relative of reqxmdmit No. 1 vtiio was pomed at 
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Sitamarhi in the capacity of Additional Collector was 
appointed as the Assistant Returning Officer of the 
Bathnaha Assembly Constituency segment. Since Election 
Commission of India was aware vviili the election offences, 
thercT- e with a view i' ma-ntaiit a transparency and 
faimt ,ii tile process counting and to hold a feir 
count'of votes, issued an instruction vide letter 
No. 470/9 (INST) J.S. II dated 1-10-1999 addressed to 
the Chief Electoral Officers of all the States and Union 
Territoiy and all Observers through Chief Electoral Officer 
concerned directing them to eiBure that instructions of 
Election Commission of India regarding counting to votes 
are being meticulously followed and duly observed by all 
concerned and through its letter the Election Commission 
of India issued further instructions regarding counting of 
votes and directed that during the process of counting, 
result of the counting of each round must be announced 
publicly and observers should be asked to certify the 
correctness of the counting process of each round. By this 
letter it was further instructed that while preparing final 
result sheet in Form-20 every care must be taken to ensure 
that result is reflected absolutely and correctly in respect 
of each of the candidate as per relevant part-II of 
Form-16 and the Commission directed that there should 
not by any mistake in incorporation of any fi^es in 
Form-20 and Form-16 and after receipt of these 
instructions the Retaming Officer of 43, G^a (SC)/44, 
Chatra (PC) sought some clarification from the Chief 
Eiectorai Officer, Bihar who directed that in absence of 
the candidates, their counting agents should certify the 
round-wise issult sheet. The Returning Officer was 
required to amiounce clearly before start of counting about 
this new instruction ofthe Commissitai and he was further 
directed to make it clear to the candidates or thar counting 
agents that each round is to be certified by them tailing 
which no recount request will be ejitertained after the 
counimg w^ over at the end. The Returning Officers were 
further directed to give full knowledge of this provision 
to the candidates or their counting agents (Annexure-5). 
The case of the petitioner is that with ulterior, mala fide 
and oblique purposes the aforesaid instructions (^Election 
Commission of India as laid down in letter dated 1-10-99 
communicated to the Returning Officer vide Memo 
No. 1928 A/CEO dated 2-10-99 ofthe Chief Electoral 
Officer and clarification issued vide letter No. 1960 dated 
4-10-99 were neither announced by the Returning Officer 
before the start of counting process nor any copy of the 
aforesaid instractions was served to the petitions by the 
Returning Officer at any point of time and therefore, the 
Returning Officer suppressed this important instruction 
to the election petitioner although election petitioner and 
hi s counting agents were present but still information of 
aforesaid instructions either orally or in writing was not 
given to any of them and there wa^ no announcement to 
this effect on public address system before start, of 
counting. The petitioner has pr^ed for setting aside the 


election of respondent No. I and for recounting of votes 
and on the basis of such recounting declarii^ him as 
returned candidate from 12-Sheohar Parliamentary 
Constituem^ for the election in question. 

9. Md. Anwaiul Haquc, respondent No. 1, has 
appeared and has contested the case by filing written 
statement stating therein that the election petition is not 
maintainable, election petitimier has made bald and vague 
allegations of commission of inegulatities and illegalities 
in the counting of ballot p^ers without disclosing 
cMiteiii^raneaiis andsiq)poitmg documents and election 
petition is fit to be dismissed summarily umfer Section 
86(1) of the Act for non compliance of mandatory 
provisions of Sections 81, 82 and 117 of the Act. The 
ftnther case of |espondent No. 1 is that thca® are many 
discrepancies in the original Section petition and the copy 
of election petition served on him. The major portion of 
affidavit and 'wrification in the copy of election petition 
served on him is blank and election petition does not bear 
the challan number and the date on which the security 
money was deposited in this Court and these discrqyancies 
misled him andhe became unable to give effective repfy 
to the allegations made in the election petition. On the 
allegation ^petitioner ofmass transfer of Administrative 
Officers in the State by Government just before issuance 
of notification by the Election Commission of India in 
which process the Returning Officer of election in question 
was again posted at Sitamarhi as District Magistrate, the 
case of respondent No. 1 is that this allegation is baseless 
because transfer of Returning Officer of election in 
question was made as District Magistrate several months 
before issuance of notifi cation for election and the State 
Government is not precluded firam transferring any officer 
from one place to another after dissolution of Lok Sabha. 
About the withdrawal of security of petitioner, the c^e of 
respondent No. 1 is that contesting candidates generally 
misuse the security provided to them for the purpose of 
their elwti on campaign and as such Election CommissiDn 
of India is of the opinion not to provide security to 
contesting candidates in order to make the election fi:ee, 
fair and peaceful and despite all these, respondent No. 1 
had no concern regarding provision of security to the 
petitioner. Respondent No. 1 has also denied the allegation 
of petitioner that Returning Officer was hostile to the 
petitioner and was rendering help to respondent No. 1. 

, . About the allegation of capturing of booth No. 12 of 
Bathnaha Assembly Constituency segment, the case of 
responcfent No. 1 is that polling afthis booth was peaceful 
and report about -so-called distuffiances at this tooth by 
Presiding Office in his diary cpntamed in AiinexuTe-2 of 
the Election petition was a cryptic report procured by ihe 
election Petitioner himself iu order to get re-polling at 
this booth and petitioner has not furnished the adequate 
statemeirt and material tacts and full particulars to support 
his allegation of booth capturing andbesides tWs, in course 
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of argument submitted by way of reply to the preliminary 
objectibh raised by respondent No. 1 the petitioner did 
not make any allegadtm of comq)t practices and confiiied 
the argument only on the basis of commission of 
irregularities and illegalities in the counting of ballot 
papers and this court also accepted the contention of 
p^tioner that eleclimi pardon does not contain allegation 
of corrupt practices and therefore, affidavit in FbTm>25 
was not requited. According to respondent No. 1 polling 
at booths mentioned in para 24 of election ^titiOn was 
peaceful and therefore, the Returning Officer perfectly 
justified in not ordering for re-polling at these booths as 
demanded by petitioner. About allegation of petitioner that 
counting supervisors and counting assistants were 
appointed against the instructions issued by the Election 
Commission of India, the case of respondent No. 1 is that 
the allegation is quite vague because petitioner has not 
named the counting siq)ervisors and counting assistants 
who were appointed against the aforesaid in^ructions. 
Respondent No' 1 has also denied that allegation of 
election petitioner that his relative was appointed as one 
of the Assistant Retoming Officers because, according to 
him, no Assistant Returning Officer wito was his relation 
was appointed by Returning Officer and besides this, 
Returning Officers are appointed by the Election 
Commission of India and because counting of ballot papers 
was done strictly in accordance with law, the question of 
receiving any he^ by respondent No. 1 from any Assistant 
Returning Officers or Returning Officer does not arise 
and allegation of petitioner in this respect is quite vague 

aim iGt tins piiXpuSC tuC clCCilGli pCtltlGXlCr 11^ HGt IlaluCd. 

the Assistant Returning Officer who, according to him, 
was relation of respondent No. 1. Respondent No. 1 has 
further denied the allegation of petitioner that result of 
counting was not announced after each round of counting. 
According to him, at the conclusion of each round of 
final counting result was announced loudspeaker and 
election agents and counting agents were at liberty to 
raise any grievance regarding the counting of that round 
and because contesting candidates and their agents were 
satisfied ^ut the coanting of e^h round they did not 
raise any grievance and instructions of Election 
Commission of India mentioned in paragraphs 29, 30, 
31, 32, 33, 34 and 35 of the election petition were 
communicated to the Returning Officer and copy of sudi 
instructions was provided to the candidates by him. 
According to the respondent No. 1, petitioner and his 
counting agents were present throughout the process of 
counting but ndther the petitioner nor any of his counting 
agents raised any grievance regarding counting of ballot 
p^ers and they were fully satisfied that counting was 
made as per law, 

10. About the allegation of petitioner as to initial 
counting of ballot papers, case of respondent No. 1 is 
that allegations are incorrect, hypothetical and after¬ 


thought and not supported by any contemporaneous 
documents and whatever ballot p£q)ers were found from 
the ballot boxes of difietent booths were counted and final 
result sheet was prepared on the basis of counted ballot 
papers. The seals of all the ballot boxes were found in 
tact. Respondent No. 1 in para-29 has admitted that ballot 
papers account in Forrit-16, Part-II for booth Nos. 2,209, 
157, 239, 7, 20, 52, 62, 88, 101, 120, 127 and 154 of 
Dhaka Assembly Constituency segment, for booth Nos. 
51,158, MI. 134,70,78,61, n2and 188 ofGhorasahan 
Assembly Constituency segment, fbr booth Nos. 5,122, 
127 and 198 of Majorganj Assembly Constitumicy 
segment and ballot papers account in Form-16, Part-I 
and Part-II for booth No. 255 of Dhaka Assembly 
Constituency segment, for booth Nos. 138, 183, 198 for 
Ohorasahan Assembly Constituency segment and for 
booth Nos. 133, 137, 155, 160, 172, 173 and 226 of 
Majorganj Assembly Constituency segment ate not 
available. According to him, under such circumstances 
it is not possible to locate discrepancies of the ttomb^ of 
ballot papers in between the ballot papers account in 
Form-16, Part-I and Part-II in respect of the aforesaid 
booths and so allegation of petitioner is without any basis. 
About allegation made in para-40 of election petition case 
of respondent No. 1 is that these aUegations are incorrect 
because according to the ballot papers account in Form- 
16, Part-1 for Booth No. 209 of Dhaka Assembly 
Constituency segment only 390 votes were polled so the 
allegation of petitioner that 450 votes were polled at this 
booth is incorrect. About Booth No. 255 of Dhaka 


V^LrjLl.9U.I.UVlAW/3r UX X 


1 is that the allegation of petitioner that at this bootii no 
vote was polled as per Part-1 of Form-16 but at the time 
of counting 360 votes were counted is not correct because 
ballot papers accouM m Form-16, Part-I and Part-II of 
this booth are not available and similarly allegation of 
petitioner in para42 that for booth No. 256 of Dhaka 
Assembly Constituency segment 590 votes were polled 
as per ballot papers account in Form-16 but 609 votes 
were counted is also not correct because as per ballot 
papers account in Form-16, Part-I 590 votes were polled 
whiefr were actually found in ballot boxes and the same 
has been indicated in the ballot paper account in Form- 
16, Part-n. About the alleg^on.fbr booth No. 239 of 
Dhaka Assembly Constituem^ segment thm 300 votes 
were polled as per entry made by the Presiding Offiem* in 
Part-I and 249 votes were counted m initial counting. 
The case of respondent No: 1 is that as per ballot paper 
account in Form-16, Part-l, 249 votes were pcdled which 
were coimted and therefore there is no disotqKUu^. About 
the allegation for booth No. 157 of Dhaka Assenddy 
Constituency segment, booth No. 158 of Ghorasahan 
Assembly Constituency segnient respondent No. 1 has 
denied the allegatidn petitionerthat in initial counting 
< votes were not cotmted as per statement shown in Form- 
16, Part-l because according to respondeat No. 1 Form- 
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16, Part-II of this booth is blank. About booth No. 2 of 
Dhaka Assembly Constituency segment respondent No. 

1 has denied the allegation of petitioner as made out in 
para 39 of the election petition on the ground that ballot 
paper account in Forni-16, Part-ll is not available. The 
allegation of petitioner that for booth No. 209 of Dhaka 
Assembly Constituency segment 390 votes were counted 
against 450 votes mentioned in Form -16, Part-I has also 
been denied by respondent No. 1 on the ground th^ Form- 
16, Part-1 shows that onty 390 votes were poUed and not 
450 as stated by the petitioner. About the allegation in 
respect of discrqiancy in the number of ballot p^rs 
mentioned in Part-I of Form-16 and the number of votes 
actually counted in initial counting for booth Nos. 7, 20, 

52,57,62,88,101,120,127 and 154 of Dhaka Assembly 
Constituency segment case of respondent No. 1 is that 
because Form-l 6, Part-II of these booths are not availaWe, 
therefore, the story of discrepancy as set out by petitioner 
in respect of votes actually polled and votes actually 
counted for these booths is imagmaiy and allegation of 
petitioner that ballot boxes ofbooth No. 51 of Ghorasahan 
Assembly Constituency segment were not brought in the 
counting hall is also im a gin ar y because, in fact, 438 ballot 
papers were found in the ballot boxes and same were 
counted. About Booth Nos. 61, 112 and 188 of 
Ghorasahan Assembly Constituency segment the case of 
respondent No. 1 is that Form-16, Part-I in respect of 
these booths is not available and for Booth No. 129 of 
this segment, Part-I and P<ut-Il of Form-16 both are not 
available from which it is clear that 526 votes were polled 

petitioner that if the Returning Officer will make available 
a copy of Form-16 of Booth Nos.-61, 112, 129, 138,183, 

188 and 198 for this segment the entries made in Form- 
16, Part-II would exceed the figure of 5000 votes is quite 
imaginary and without any basis. 

• 

11. Thafurther case of the petitioner is that there - 
might have been some clerical or arithmetical error by 
the Presiding Officer in preparing ballot papers account 
in Form-16, Part-I. According to him, ballot papers 
account in Form-16, Part-I prqjared by the Presiding 
Officer of Booth No. 70 of Belsand Assembly 
Constituency segment is not correct and such error is 
also occurred for booth Nos. 169 and 178 of this segment 
Denying the allegation of petitioner made in para 60 of 
election petition that Returning Officer reported that 
ballot papers account in relation to a number of booths 
of different Assembly Constituency segments details of 
which were given in this para are not available, the case 
of respondent No. 1 is that for Booth No. 129 of 
Ghorasahan Assembly Constituency segment. Booth No. 
222 of Majorganj Assembly Constituency segment and 
all the booths of Sheohar As^^embfy Constituency Segment 
the number of which has been given in this para, ballot 
papers account in Form-16, Part-l and Part-II are 


av^il^le and it is just possible that petitioner himsdf is 
responsive for getting the ballot pspacs account of several 
booths removed for the purpose of his election petition. 


12. The further case of respondent No. 1 is that 
petitioner in para 70 of electiem petition has stated that 
his counting agents were maintaining their own records 
(ff counting but he has not annexed those records of his 
counting agents which suggests that the counting agents 
were not maintaining any record and assertion of 
petitioner that he received particular numb^ of votes on 
particular table in particular round of final counting is 
quite imaginar y which he has stated for the purpose of 
this election petition. Respondent No. 1 denying the 
allegation of petitioner made in diffisient paras of his 
election petition showing the number of votes polled by 
him on differenti tables in different rounds of final 
counting of different Assenibly Constituency segments 
as per information received by him firom his countii^ 
agents has given the actual figures of votes poUed by 
petitioner at different booths in different rounds of 
dffferent Assembly Constitueiw^ segments which are 
mentioned in par^ 58 to 65. According to respondent 
No. 1, declaration of result was made at the end of each 
round of counting of votes and result sheets prepared by 
the officials contain correct figures and the question of 
manu&cturing the documents by the Returning Officer 
does not arise. The petitioner and his election agent were 
fully satisfied with the counting of ballot papers and 
therefore the petitioner did not raise any protest and after 
losing election the petitiener bis ls\'elled false allegation 


against the officials and he has wrongly mentioned the 
figures of votes secured by him at difiterent counting tables 
in different rounds of final counting and those figures do 
not tally with the figures of votes as mentioned in the 
final result sheet ai ;;i he has inflated the figure of votes 
the details of which have been given in paras 77,78, 79, 
80, 81, 82, 83, 84, 85, 86, 87, 92 and 94. Respondent 
No. 1 in para 95 has admitted that petitioner was leading 
in two Assembly Constituency segments namely, Sheohar 
and Majorganj and in remaining four Assembly 
Constituency segments namely, Dhaka, Ghorasahan, 
Belsand and Bathnaha Respondent No. 1 was leading 
throughout the entire counting process and result of the 
counting of votes was made through public media and 
regarding putting of signature in token of grant of 
certificate either by the candidate or the election agent 
or by any counting agent was communicated to each to 
the contesting candidate by the Returning Officer vide 
Memo No. 640 dated 5-10-99 which is clear fiom the 
Older sheet dated 6-10-99/7-10-99 maintained by the 
Returning Officer and in case any candidate declines to 
put his signahire on the result sheet he should instead of 
blaming the officials or the Returning Officer congratulate 


himsdf for his inaction or negligence. According to the 
respondent No. 1, counting of ballot papers and 




3(ui)3 


19, 20Q4M^ 2$, 1926 


picpar^n.^if final result property aiid 

itt accprdaiu^ wiA laiw and priryer of petjilipn^ for 
recoupt is. frivoloi^ unieason^e and not t ^taining 
. inateri^ fact Jtnd Rctuniing Ofi&cec w in 

rejectiiig the prayer of pofitioner for repotmt and he has 
nt^fiooed the xea$<^ h)r doing so in Ms releyant order 
sheets^ Respond^t Mo. l.has j^yed for dismissing the 
election petition with exeiigjJary cost. 

,; 13, (^;the of the parties tl^ flowing 

issues determination in tMs 

Mother as framed is 

*\ ^ iinalMMhkhl^ 

(ii)^ Whether the elecfimiLpetition^ has got valid 

(iu) Whether an^ iUegatity or frregM 
alleged in the election petition was committed 
daring tiie process of counting of ballot 
prU)ers ? If so, whether the result of election 
has been materially affected as claimed by 
the election petitioner ? 

(iv) Whether the election petition is fit to be 
dismissed under section 86(1) of 
Representation of People Act, 1951 for non- 
compliance of mandatory^ provisions of 
sections 81, 82 and 117 of the said Act ? 

(v) Whether the election petition is fit to be 
dismissed summarily under Order 7 Role 11 
of the Code of Civil Procedure for not 
disclosing any cause of action in abseiKe of 
a^qiutie statements of material facts ? 

(vi) Whether, in fact, election petitioner had 
secured majority of \^d votes in the election 
in que^on ? If so. Whether the election 
petitioner is eotitled to be declare as dnfy 
elected candidate in place of respondent 
No. rafter inspection, scrutiny and 
recounting of ballot p^)erS ? 

(vii) Whether the election petitioner is entitled to 
the reliefs as claimed for ? 

(viii) To what other relief or feKcfe, if any, the 
election petitioner is entitled to get ? 

14. Issue Nos. (idi) and (vi)bd[ngthe ]nauLgrDands 
have been first tak^ up together for deteimu^on. 

. is. The case of petitioner is in initial counting 
more or less l^Ot papers were counted in place of ballot 
p^qpers actual)^ found in ballot boxes of differMti booths 
and result of initial counting was not property maintained 
and for this reason when cdtified copies of Fotm-l6, 


Partrll of a number of different booths of different 
assembly c^nstituen^^ segments sought by filing 
r^uisititms wMch wi^ hik sailed in rosp^ of sbine 
booths on fife ground tbM b^ papers accoju^ of tiibse 
: bo^hs was ^ avaijabfe and mme th^ ^0,000 v^ h^ 
been illegaily counted in jfavour of respondent 
jNo. 1. Abwt final counting the case that 


nienticn^ in round-\tiseresuti sheets aMlmw^ 
to jbave secured fessyptesth^ actual se^edf^‘.j^ 


constituency segments and tins was Mtered by the 
Assistant Returning Officers M the dictate'of the 


wise result sheets final result ^eet. vm 
respondent No. 1 was declared elected!; M to j^Ofve 

his case the petitioner has examined 33 .Witnesses 
includii^ himself. ' ' 


16 . AnaiM Median (^W-1) is the petition^, lie- in 
his evidence, has stated that he contested the election .as 
a candidate of Bihar Peeples Party and although rSome 


the election in question but main contest was. 
him and respondent No. 1 whowasipandij^te pfRM^ldnya 
Janta Dal mid at the final result he was shown to have 
secured 3,44,744 votes and respondent No. 1 was ^own 
to have secured 3,47,279 votes. He llas further said that 
there were six assembty constituency seginents in the 
clecuoii jH question anu he had appoiutcd his couniing 


throughout thq counting aiul some irregularities ^re 
(ximmittod in the counting of ballot pM>cr5 ,but, nuyor 
irregularities were committed in the propaiation of final 
rosuit sheet. By giving figures oftydlM pap^ wtuchweie 
actually counted in initial oiunting of some booths he 
has stated that these figures 4o not taity as per the rqwrt 


of votes polled. For exanqile, he has said that for'Booth 


Officer of this booth 54ti votes Were pbUed, for ^oth 
No. 255 of titis segment 360 ballot papers were cotmled 
but as per the report of Presidiiig Officer nm a 
vote was polled, tor Booth No: 256 of this segment 609 
ballot pap^ wMe counted against the xqiort of Firesiding 
Officer tor 590 votes, for Booth No. 239 of this s^ment 
249 votes wero connted against the report of FresidiDg 
OfiM^ tor 300 vdtes, tor Bobtih No. 157 of this se^nent 
650 votes were counted agaima the repbit ctf Presiding 
Officer tor 659 votes and similaity irre^ilanties were 
ccnnmhted in reflect of Booffi Nos^ 7, 20, 52, 57, 88, 
ipl; 12)0, 127 and 154 of the aforesaid segtoents and 
iin^ilatities wero thus coinnaiaed in xes{)ect^(^ 
of 1435 and these irregidarities are iti additiw to 
iiregolMities committed in other booths of saine segtoent. 
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For Ghorasahan assembly constituency segment he has 
stated that for Booth No. 158, 338 votes were counted 
against the report of Presiding Officer for 639 votes, for 
Booth No. Ill, 460 votes were counted against the report 
of Presiding Officer for 467 votes, fin Booth No. 70, 309 
votes were counted against the report of Presiding Officer 
for 200 votes. For Belsand assembly constituency segment 
he has said that! for Booth Nos. 38 and 101, 9 and 50 
more votes respectively were counted in addition to actual 
number of votes polled at these booths as per the report 
of Presiding Officer and for Booth Nos, 71,178 and 213 
of this segment, 10 votes in respect bf each booth were 
counted less than the total number of votes polled and 
for Booth No. 169, 6 votes were counted less than the 
number of votes polled. He has further said that when he 
applied for certified cqties of Form-16, Part-I, Part-II 
for the booths of Belsand assembly constituency segmMit 
he was not supplied certified copies on the ground that 
the same was not available. About the final counting he 
has said that on every counting table he had appointed 
his counting agents and there were mass irregularities at 
the time of final counting of ballot papers and the 
Returning Officer did not make him available the 
procedure of counting of baHot papers despite specific 
direction of Election Commission of India and latM on 
he came to know that as per instructions dated 1-10-99 
of the Election Commission of India, after every round 
of counting of ballot papers signatures of candidates of 
their election agents authorised by the candidates were 
required to be taken on the result sheet prepared at the 
end ot the counting and election observer was also 
required to certify the correctness of the counting of each 
round of counting of ballot papers and the instruction 
further provided that after every round of counting result 
will be published publicly for the knowledge of all but 
no announcement was made regarding result of counting. 
After every round of counting signatures of candidates 
were not obtained and at the time of preparation of final 
result sheet his about 25,000 votes were shown in the 
number of votes polled by respondent No. 1 and in this 
way, his number of votes was decreased and number of 
votes of respondent No. 1 was increased. He has further 
said Uiat in Majorganj assembly constituency segment 
he had polled 81,123 votes but in final result sheet onty 
70,000 votes were shown to have been polled by him and 
in this way he was shown to have secured about 10,000 
less votes and respondent No, 1 who had polled about 
32,000 and odd in this segment, in the final result sheet 
was shown to have secured about 42,000 votes. Similaiiy 
in Bathnaha assembly constituency segment he had 
secured 2643 more votes than the votes polled by 
respondent No. 1 but in the final result sheet he was shown 
to have secured less votes. He has further said that in the 
election in question final result sheet was first prepared 
and thereafter with the help of some AROs found-wise 
result sheets were prepared. He has added that in 


Qiorasahan assembly constituency segment altogether 
1,09,484 votes were polled in initial counting but in final 
result sheet 109772 votes have been shown, in Dhaka 
assembly constitaency segment altogether 1,36,514 votes 
were polled in initial counting but in the final result sheet 
1,36,684 have been shown and for Sheohar Assembly 
Constituency segment 1,15,762 votes were pdled in the 
iiutM counting but in the final result sheet 1,15,848 votes 
have been shown. Aa^diiig to him, as per instruction 
there should not be any difference in initial counting and 
final counting. He has furtii^ said that alter declaration 
of result (rf the election in questitm he filed petition fin 
recounting of ballot papers before the Returning Officer 
with a copy to Chief Electoral Officer, Bihar and Election 
Commission of India but his plication was rejected by 
the Retuming Officer on the ground that he had not put 
signatures On thb round-wise result sheets. He has iurth^ 
said that if irregularities would not have been committed 
in the initial counting of ballot papers and at the time of 
preparation of final result sheet he would have been 
declared elected. Kfe has proved his £^lication (Ext. 1). 
In cross examination he has admitted that in his aforesaid 
application he has not stated the details of irregularities 
committed in the initial counting of ballot papers and in 
preparation of final result sheet. He has fuithra: admitted 
that in the year 1995 he was candidate for Member of 
Bihar Legislative Assembly from 3 Assembly 
Constituencies but he lost the election in all the 
constituencies and in the year 2000 there were 20 
candidates from Bihar Peoples Party in the election of 
assembly constituency but only one won the election. To 
a question that did he file a written complaint during the 
course of initial counting before the Returning Officer or 
Assistant Returning Officer alleging therein the 
irregularities committed in the initial stage of counting, 
he replied that he had sent complaint to Chief Election 
Commissioner, Election Commission of India on 
7-10-99 in which he has stated about the partisan attitude 
of Election Observer and Returning Officer towards 
respondent No. 1 and not taking action on his complaint. 
In para-50 of his cross-examination he has stated that 
his counting agents at the table of ARO did not lodge 
aity written conqilaint during the initial counting of ballot 
papers because no major irregularities were committed 
in initial counting and major irregularities were 
committed during prqiamtion of final result sheet which 
was prqiared earlier and thereafter round-wise result 
sheets WCTe prepared which bear no signature of any 
candidates or somb of the AROs. In para-51 of his cross- 
examination he Ms stated that in the final phase of 
counting of ballot papers he did not lodge any written 
complaint before Assistant Retuming Officers and 
Returning Officer about major irregulaTities committed 
in the prepafation of final result sheet but he made oral 
complaint before the Retuming Officer but he did not 
listen to him. From para 56 to 61 he has admitted that in 
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Part-I and Part-II of Form-16 of Booth No. 256, 69, 97, 
9&, .190 an4; 247 the figure of ballot papers mentioned in 
both parts is same. In para-63 of his cross-examination 
he has admitted that except petition filed by him before 
the Returning Officer for recount of ballot p£^pers he did 
not file any written conq>laint before the Returning Officer 
or Observer or Assistant Returning Officers because they 
were not ready to listen his complaints. 

17. Sanjay Singh @ Sanj^ Das (PW-2), Shashi 
Ranjan Singh (PW-3), Mukesh Kumar Singh (PW 74 ), 
Chandrika Singh (PW-5), Bhagya Narayanf Singh 
(PW-6), Nand Lai Singh (PW-7), Amamath CPW^S), 
Rajendfa Siiigh (PW-9); Mukesh Bhushan; Singh 
(PW-10), Amrendra Singh (PW<^ 11), Pappu Singh 
(PW-12), Aibihd Kumar Singh (PW-13), Ram Bhbu 
Singh ^W-14), Rakesh Kumar Singh ^W-15), Raj 
Narayan Sin^ (PW-16),Ramanand Singh (PW-17X Jai 
Chandra Sih^h (PW-18>, Harendra Singh (PW-19), 
Bhagwat Saran Singh (PW-^0), Aibmd Singh (PW-21), 
Bishwanath Singh (PW-22), Ramesh Chandra Singh 
(PW-23), Ajay Singh (PW-24), Capt. Kanshalendra 
Singh (PW-25), Raryan Komar (PW-26), Sunil Kumar 
Singh (PW-27), Pappu Singh (PW-28), Shailendra 
Kumar Singh (PW-29), Upendra Bhagat ^W-30), Ajay 
Kumar ChautUiaiy (PW-31), and Sunil Kumar Singh 
(PW-3 2) have, in their evidence, have said that they were 
counting agents of petitioner in the counting of ballot 
papers of election in (juestion. Some of them have said 
that they were counting agents of petitioner in the initial 
counting, some of them have said ihai iiiey weic ujuiulug 
agents in final counting and some of them have sa^ that 
they were in initial as well as in final counting. These 
counting agents were at different counting tables for 
different assembly constituency segments the details of 
which they have given in their evidence. PW 2, 3, 4, 5, 
6 , 7, 8, 10, 11, 12, 13, 15, 16, 17, 18, 19, 20, 21, 22, 23, 
24,26, 28 and 32 have given the breakups of figures of 
votes secured by petitioner in different rounds of final 
counting held on their tables. They have further said that 
they used to note down the number of votes polled by 
petitioner but all of them have said that they have not 
preserved that paper. Admittedly, no paper has been filed 
by petitioner in this case. Rajcndra Sfitgh (PW-9) was 
also counting agent of petitioner. As per his evidence, he 
was at table No. 3 of Mj^ganj assembty constituency 
si^mentbut he has not given the brealoip of votes secured 
by petitioner in deferent rounds of final counting and 
has said that he not remember the same bid has 
given total number of votes polled by petitionea: in all the 
9 rounds held at his table which, acemding to him, 
6347. Sinaflaiiy, Ram Babu Singh (PW-14), who was 
counting agent of petitioner in final countmg of ballot 
pj^jers at Table No. 3 ofBathnaha assembly constituency 
segment has said that total number of votes polled by 
petitioner was 5316 but only 4216 votes were shown. In 


his cross examination he has admitted that he did not 
lodge any complaint that at his table Less number of votes 
were shown for petitioner. Capt. Kanshalendra Singh 
(PW-25) hk ^d that he was ARO of petitioner in the 
counting of ballot papers for BelSand 'Assembly 
Constitaeiuy segment. He has further said that he was at 
the taWe of Assistant Returning Officer but he did not 


result sheets. In cross-exalnii^;^ he has said that he 
had takenpart in the election of petitibiik* and; 

he also advised the petitioner to Mb'elecfion pefitibtf hiul 
firam 1994 to 1998 he was General Secrelaty'^ ^llihar 
Peoples Party. In para-5 he has shid that Ke dbe^W kimw 
the whereabout of petitioner. Sunil Kiimar* Bihgh 
(PW-27) has said that he was counting agemt of petitibmer 
at the table of ARO of Sheohar Assembly Constituency 


wise from different tables used to come to the t^hte of 
ARO but no round-wise result sheet was pr^)ared the 
table of ARO. In cross-examination he has saM that he 
did not lodge any written complaint before the ARO fbr 
non preparation of round-wise result sheets and he also 
did not lodge any written (X)nq)laint before tiie Returning 
Officer regarding this. He has volunteered that he orally 
marfft r ftThplaint to Assistant Retarning Officer for non- 
preparatioii of round-wise result sheets and when he did 
not listen to him he informed the electioh’ agent of 


petitioner but he did not advise him to lodge any written 
f ^mplaint regarding non-prq)aration of round-wise result 
sheets by Assistant Returning Officer. In para-5 he has 
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X wy^xwk> X .. 


1998 and he had taken part in the election campmgn of 
petitioner in thp election in question. Shailendia Kumar 
Singh (PW-29) has said that he was counting agent of 
petitioner in the final counting and he was at the table of 
ARO of Majoiganj assembly constitaency segmmit but 
ARO was not preparing round-wise result sheet and he 
was not making announcement after every round of 
counting declaring the number of votes secured by 
differ^t candidates. Ajj^ Kumar Chau^taiy (PW-31) 
has said that he was counting agent of petitioner in the 
initial counting of ballot papers and he was at taWe 
No, 1 of Belsand a^^bly constituency segment and for 
booth No.’ 71 in the ballbt boxes 870 votes were found 
which was the figure mentioned in the balfot p^)ers 
account prepared by the Presiding Officer of tluti booth 
but in initial m iinting 860votes were shown and similarly 
for booth No. 169, in the ballot boxes 485 votes were 
found as per the report of Presiding Officer but only 479 
votes were shown‘in the initial coontiiig. In paia-6 of his 
cross-examination he has admitted that he did not ask 
for b^ot p^)er aceoum prepared by thb counting staff in 
Part-II of Fonn-16 for the reason that ballot papers 
actually found in the1)ailot bwws of booths talhed with 
the number of votes shoWn to have been poHbd af the 
booths. 
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18. Rakesh (PW-33) was the 

iiieharge of election office pf petitionekand he has said 
that as incharge of elec^on.offipe his job was to look 
after the problems of p^tion^ con^iig the el^dn 
and he to correspo^^^th the ele^bn tMcefs aJiid 
also used to ineet the lleturnin^ re^rding 

problems and Returhm| Officer was Erased with ffie 
petitioner and he never cared to listen the pibHeiM of 
, petitioner. He has further ^d that on fee datepf 
also he sent written cpipplaiift ttongh Fax to Retiimii^ 
Officer about the booth capturing by the workere of 
respondent No. 1 and respondent No. 1 himself but 


re-polling, of those booths for wjhicfj,]^ >ifo. 1 
made complaint. In his, pro ss-exanunatioh has said 


Uv Woa 41!U1. piv 3 y 4 i.il > 1 

of which by the workers pf respondent No, 1 aiid 
respondent No. 1 himsejf, he had made complaint to 
Returning Oifficer. ^ , ^; 

19. , On behalf of respondent No. i, altogether 87 
witnesses have beeji exainined. Anwaitd Ha^ (RW-87) 
is respondent No. 1 himself. In his evidence, he has said 
that he was a contesting candidate in the election in 
question and after election he was declared elected but 
petitioner has challenged his election by stating false and 
wrong facts in the election petition. He has denied the 
aucgdliOuS ui pciitioiici' iimuc iu uiC eleCiiOii petition that 
for some booths in initial counting correct number of 
votes found in the ballot bpxes was not recorded ,and in 
recorcUngiSP* mpre ,or less,ballot papers than actually 
found; in ballpt bpj^PS, were stated. He has further stated 
that counting was made in two sfoges, initial and final, 
and m initial counting ballot b<»c, Or ^xes of a booth 
used to come on cpunffiig tables in round wise and after 


;bQ5c or boxes used to be opened and takmg out the ballot 
: , papers from the ballot boxes, bundles of ballot papers, 
each bundle containing 25 ballot papers, used to be 
prepared and then those bundles used to be sent to the 
table of ARO and from there used to be kept in a drum 
and in final counting 40 such bundles used to be s^ to 
every counting table in every roimd and ffi^eafter t^ 
bundle? used tp be opened a^ ballpt paper? candiclate- 
i wise nsied tO;bp sprted put and after soiling pu^ b^ot 
, - papers used to in pig^n holes meant for c^diftate 

. . aaid theredfpr, jpjjUot, papers candi^^ used to be 
;j, t ppufited.'i^d to ^ prepared, each bundle 

c. i,cenit^niing JZSibaiipt papers mid titereafter bundles used 
ri 'i , He has said that counting 

;i w^^'hi^ldrpiopprly and has di^^ that$hri S. I, Tauheed, 
the then ADM (Reliefs) who’ was'ARG of Battihaha was 
related to him. He has proved the copy of electibhpelition 
received by him, which is marked Ext. A. 


20 : Md. SaffiiidiTi (R^-T), Bijetiika Kumar Yadatv 
(RW-2), Uday Kiiinhr Sih^ (RW-3); Ganesha Pevi 
(RW-4), Gajidhar PaswUn (RW-5), Srinfi Kumar Siii^ 
(RiV-6), Md; Shamim (RW^T), Md: Ktostakh:^^^ 
(RW-8), Md.' Musalendditi (RW^9)i. Md. Nuruiddin 
(RW-10), Nanhc Ansari^^W^l l)^ Md; Mustafe (RWr 12)i 
Mahesh Prasad Yadafv(RW-l3), Sheoji Sitigh (RW-14), 
Lai Kishore Chaudhary (RW-I5), Balcshwar Prasad 
Yadav (RW-17), hhi Jamil Akhlaf ^W-Ij8), Bholi Jha 
(RW-20), Md: Efcramiil Haqne (RW-21), Md, Nasim 
(RW-22)i Md; Mdchtar AJam'(RW-24)i Md.;Amsh 
(RW-25), Md, Ali (RW-26), RantKrip^ (RW-31), 
Md. Zafir Alam (RW-32), Md. Neyaz Ahnaad (RW-33), 
Md. Rataffilah (RW-34), Kaushal Singh (RW-35), 
Md. ObaiduHah ^W“36), Md. Oniullah (RW-37), 
Md. AbduLR^jak (RWr38), Md. Maksood Alam 
(RW-39),Md,TWar(RW40), Sarfijddm(RW-41),Ran 
X^j^.Yadav (RW-42), Mpfiz Pan (RW43X 
Raza (RW-44), Ram Ekbal Rai. @ Shree panti 
(RW-45), Md. Anzer Azhari (RW-46), Md. Fazilat 
Hussain (RW-48), Md. Jamaluddin (Rw-49), 
Md. Mokhtar Alam (RW-50), Md. Aslam Nomani 
(RW'54) and Md. Amzad (RW-58) were counting agents 
of respondent No. ;1 and Ram Babu Yadav ^W-16), 
Md: Karim (^W-23), Md. Waliullah (RW-27), Md. Firoz 
Ahmad Khan (RW-28), Mithilesh Kumar Singh 
(RW-29), Nehal Ahmad (RW-3b), Sheikh Wazul (RW- 
47), Md. Raise (RW-51), Suresh Yadav (RW-52), 
Rajendra Prasad (RW-53), Mokhtar Alam (RV/-55), and 
Dr. Mobinul Haque (RW-56), wme counting agents of 
Karimuddm, one of the contesting candidates. In their 
evidence they have saidthatthey were deputed at different 
counting tables. Some of them were deputed in initial 
counting, some in final counting and some in initial as 
well as in final ebunting both. They all have said that 

counting was held properly and no irregularity, as alleged, 

was committed in the counting. Gopi Paswan (RW-19), 
in his evidOT^ce, has said that he was a voter of booth 
No. 75 aifo on the dale of pbUing i.e. on 3-10-99 he had 
gone to cast his vote but he could not because some 


ballot papem and breaking ballot boxes and therefore, 
polling was cancelled and whmi he was coming out from 
the booth persons w4io had tom tiie ballot papas and 
broken the ballot boxes terrorised the voters and they 
were ^outtiig slogans in fovour of petitioner and re- 
poUing was held at this booth on 5-10-99. when he cast 
’ his vote.’ Dr; Maherutia Pal, (RW-^T) in his evidence has 
said that in the cinmting of ballot paperS;;of daffion in 
(^stibn be was assigned; the duty to assits the ^sistant 
Returning Officer and perhaps he was assigned the duty 
tin the counting of ballot papers of Sheohar assembly 
constituency segment. He has finther.said tlmt no 
’ irregularity at the table of ARO whom he. was assisting 
was committed in the,prBparsti(m; of ffiial result sheet 
and in para-3 of his evidence he h^ niade it further clear 
that by final result sheet he meant that result shbet of 
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ballot papers of a particular assembly constituency 
segment and not of the entire election and final result 
sheet of entire election was prepared undo: the siq)ervision 
of Returning Officer. He has fijrther said that in the 
preparation of result sheet in the hall in which he was 
assisting the ARO, first roundwise result sheet used to 
be prepared by ARO and at the end final result of that 
assembly constituency segment used to be prepared and 
in preparation of result sheet neither any candidate nor 
his counting agents ever raised any objection In para-9 
he has admitted that in the roundwise result sheet 
signatures of contesting candidates or their authorised 
agents were not ditained but has said that roundwise 
result used to be armounced through public address 
system. 

21. Raghunath Prasad Gvqpta CRW-60X Kamlesh 
(RW-61), Surendia Tiwaiy (RW-62), Deo Narain Sahu 
(RW-67), Sanjay Kumar (RW-72), Shanker Prasad 
Chaudhary (RW-73) and Satya Prakash Sinha (R.W-75), 
in their evidence, have said that thQ^ were assisgned the 
duties to assist the AssistaiU Returning Officers in the 
counting of ballot p^rs of dection in question. 


forms are marked Y/582 to Y/800 for identification. 
RW-72 has said that m the counting his duty was to see 
that in initial countmg' afi^ checking of ballot papers 
received firom one table at the table of ARO were cleared 
then to allow tiie ballot lepers firom another table to come 
to the table of ARO and in final counting also he was 
performing the same duty and neither any contesting 
candidate nor atQr counting agent of any contesting 
candidate or dection agent ever ra^ed any objection about 
the counting. RW-73 has said that he used to check the 
number of ballot p^)^ in bundles which used to come 
to the table Gf ARO in initial as weU as in final counting. 
In cross-examination he has admitied that Part-n of some 
Form-16maiked Y/1494tbY/1713 foriderrtificattiopare 
blank. RW-75 has said that he had assisted the ARO in 
the counting of ballot p^rs and no irregularity was 
committed in preparation of rmmdwise result sheets. He 
has further said that the allegaticm that while preparing 
result sheets, re^xmdent No. 1 was shown to have secured 
more votes than actualfy secured by him and petitioner 
was shown to have secured less votes than actoalfy secxned 
by him.is notxcurect. His cross-examination has been 
declined. 


22. RW-60 has said that in the roundwise result 
sheets which were used to be prqiared at the table of 
ARO same figures used to be noted down which used to 
be received from the counting supervisors from different 
counting tables. He has denied the suggestion on behalf 
of the petitioner that while preparing result sheet more 

mimher nf hallnt nariftrs had Ivien shown than artnal 

a 4^ . • .. 

number of ballot papers counted in initial counting. RW- 
61, in his evidence, has described the details of procedure 
of initial and final counting and has said that in final 
counting at the table of ARO bundles of ballot pzqters 
which used to come from counting tables used to be 
checked up at random m order to ensure that eachbundle 
contained 25 ballot papers and in checking he did not 
find my discrepancy in the numlter of ballot papers 
actually counted and figures of b^t papers and check 
memos received from differeid tables. RW-62 has said 
that it never happeited at the table of ARO that there was 
ary discrepancy in the number of ballot papers taken out 
from the ballot boxes of a particular booth and the number 
of ballot papers mentioned in the ballot papers account, 
Part-n of that booth and has further said that at the time 
of preparation of roundwise result sheets at the table of 
ARO no counting agent or any candidate raised ary 
objection as to manner of pr^araticm of roundwise result 
sheets. RW-67 has saidthm he woiked in initial and final 
counting of Ghorasahan Assembfy Omstitnency segmoit 
and has said that at the table of ARO roundwise result 
sheets used to be prepared where counting agents of 
contesting candidates were present but no counting agent 
or any candidate raised aiQ^ objection on ^ point of 
counting. In para-9 of his cross-examination he has 
admitted that Part-n of some Form-16 are blank and these 


23. Id Mohammad {RW-'70) has said that he was 
not asrigned any duty in the election in question. Atma 
Ram Singh (RW-63), Md. Nurul Hassan (RW-76), Md. 
Asif All (RW-77), Ashish Kumar Dutta (RW-78), M. N. 
Jha (RW-79), Mabi Hussain Ansari (RW-80), Manzoor 
Alam (RW-81), Prabhu Nath Prasad ^W-82), Shashank 


r» d\ 
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and S. Farhat Ihissain (RW-85) were assigned the duties 
of counting stqtervisors in the counting of ballot papers 
of election in question. RW-63 has said that he was 
counting sipeivisor in the initial as wdl as in the final 
counting of Bathnaha assembfy constituency segniient and 
at his table counting was held correctly and no irr^ilaiily 
was committed. He has further said that in the final 


counting actual number of ballot papers used to be noted 
down and it is not a fact that mtrre or less number of 
votes secured by the candidate used to be noted down 
than the actual number vot^ secured and he has also 
denied the allegation that at his table more votes were 
shown for respondent No. 1 and less votes for petitioner 
than actually secured by tltem. RW-76 has said that he 
was counting supervisor in initial counting of ballot 
papers of Ghorasahan assembfy ctmstituency segment and 
he used to note down the numl^ ofballot papers actoalfy 
found in ballot boxes m Part-II of Form-16. In cross 
examination he has admitted that Part-n of some Forms 
marked Y/580 to Y/800 is blank. Ite has further said 
that in some other forms marked Y/650, Y/655, Y/681, 
Y/692 and Y/706 in Column No. 1 number of ballot 


papers is mentioned but without date and in some other 
ftrms marked Y/661, Y/662, Y/664, Y/667, Y/658, 
Y/717 althou^ in Column No. 1 total number of ballot 
papers is mentioned but that is without any signature 
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and similar is the case with form which has been marked 
as Y/730. RW-77 has said that he was coiuiting 
supervisors in the final counting of ballot papers of 
Ghorasahan assembly constituency segment and after 
every round of counting he at his table used to prepare 
check slips showing the number of votes secured by ea^h 
candidate. He has denied suggestion on behalf of 
petitioner that after preparing check slips he did not hand 
over the same to the ARO and carried the same to his 
house. RW-78 was counting supervisor in the final 
counting of ballot papers of Bathnaha assembly 
constituency segment and he has said that counting was 
held properly. RW-79 was counting supervisor in the final 
counting of Majorganj assembly constituency segment 
and has said that after sorting out ballot pqjers candidate- 
wise number of ballot papers used to be filled in a 
form. Similar is the evidence of RW-81. RW-80 was 
counting supervisor in initial counting of ballot papers 
of Majorganj assembly constituency segment and he has 
said that after initial counting at his table, the total 
number of ballot papers found in the ballot boxes used to 
be written on a form and thereafter the form used to be 
handed over to ARO. He has admitted that Part-II of some 
of forms out of forms marked Y/1494 to Y/1713 for 
identification is blank and in some forms only in Column 
No. 1 number of ballot paper is mentioned but that too 
without signature and date. About some other forms 
marked Y/1677 to Y/1708 he has said that signati^s in 
Partri and Part-Il is of the same Presiding Officer. 
RW-82 was counting supervisor and has said that in the 
final counting ballot papers round-wise used to be sorted 
out and total number of votes secured by candidates used 
to be noted down in a form. He has proved some forms 
filled up by him in his signature which are marked Ext. 
G to G/7. RW-83 was counting supervisor in initial 
counting of Sheohar assembly constituency segment and 
has said that while Part-II of some forms is blank but at 
the same time has proved entries in Part-II of Form-16 
in his pen and signature and these forms are marked Ext. 
H to H/3. Similarly RW-84 has admitted that Part-II of 
some forms marked Y/1070 to 1279 is blank but has 
proved the entries in Part-II in his pen and signature 
which is marked ExL H/4 to H/17, RW-85 was counting 
supervisor in.initial as well as in final counting of Belsand 
assembly constituency segment and has said that after 
sorting out ballot papers candidate-wise the number of 
ballot papers used to be noted down in a format and he 
has proved some formates in his pen and signature which 
are marked Ext. G/8 to G/15. 

24. Ram Nandan Prasad (RW-69) was the 
Returning Officer of the Election in question. In his 
evidence, he has said that he was appointed as Returning 
Officer of the Election in question by the Election 
Commission of India and counting of .ballot pap^s of 
election in question was held properly in two phases. 


initial counting and final counting. He has denied the 
allegation that in the counting more or less ballot papers 
were shown to havebeen counted that the number of ballot 
papers m®otioned by the Presiding Officers in the 
statements of their concerning booths and the allegation 
that more or less ballot papers were shown to have been 
counted than the actual number of ballot papers found in 
the ballot boxes is not correct. He has also denied that 
allegation of petitioner that in the preparation of final 
result sheets petitioner was shown to have secured less 
votes than the actual number of votes secured by him 
and respondent No. 1 was shown to have secured more 
votesthanthe actual number ofvotessecuredby him. He 
has said that he had prepared order sheets concerning 
the counting of ballot papers of election in question. He 
has proved four^n leaves of order sheets (Ext. B) which 
were prepared under his dictation. He has admitted that 
he had received instructions from Election Commission 
of India that on the result sheets prepared after every 
round of counting signatures of Election Observer and 
all contesting candidates orthcir counting agents or their 
election aj^ts had to be obtained and had sent copy of 
this instruction to aU contesting candidates through 
special messengers and got receipts from them and this 
fact has been mentioned in his order sheets. According 
to him, whatever instructions he used to receive from 
Election Commission of India in respect of counting of 
ballot papers he used to send copies of those instructions 
to Election Observer and ARO used to announce the result 
after preparation of result sheets after every round and 
also announcement used to be made that contesting 
candidates or their counting agents or election agents 
should put their signatures on the result sheets. He has 
further said that,during the process of counting any 
contesting candidat e or his election agent or his counting 
agent never raised aity objection of any type amd'final 
result of election was aimounced after taking permission 
fl-om Election Commission of India and in consultation 
with the Election Observer because margin of votes 
secured by respondent No. 1 and petitioner was less than 
one per cent of total valid votes polled and difference of 
votes secured by respondent No. 1 and petitioner was 
2500. He has been subjected to 0*058 examination on the 
point of his joining service and remaining at different, 
places and about his promotion but he has denied the 
sugg^tion pn behalf of petitioner that because he was 
selected fin LA, S. in the regime of Rashtriya Janta Dal, 
therefore, he is loyal to this party and for this reason, 
after announcement of holding electldn he was brought 
back to Sitamarhi for becoming Returning Officer of 
election in question. He has admitted that in the year, 
1998 also there was election of Sheohar parliamentary 
Constituency and at that tfine he was posted as District 
Magistrate of Sitamarhi and was Returning Officer of 
that election and at that time petitioner who was candidate 
of his own party had won election but he does not 
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remember whether petitioner's party had any alliance with 
Rashtriya Janta Dal at that time. About declaring some 
booths as sensitive, he has said that much prior to 
notification of election process for declaring some booths 
sensitive starts and from Election Commission of India 
he had received information about sensitive booths and 
he has admitted that Returning OfBcer has got power to 
declare a booth sensitive but only after considming the 
matter with EDO, Police QfiScers including the Dy. S.P, 
SDO, ADM etc. and the Election Observer is being 
informed about the sensitive.booths and mson for 
declaring a booth sensitive and matter is also discussed 
with the Divisional Commissioner and list of sensitive 
booths goes to SDO, EDO, CO, Local Police Officers 
and Magistrates and other persons engaged in the 
maintenance of law and order duties but such list is not 
published and copy of list of sensitive booths is sent to 
Election Observer and Chief Electroral Officer, Eihar. 
He has denied the suggestion that at the booths where 
petitioner had majority of voters he employed para military 
forces and left some booths without deployment of any 
force so that respondent No. 1 can take advantage of that 
situation. About repolling he has admitted that at some 
polling station there was repolling and about the reason 
for repoUing he has said that the main document for 
consideration is the report of Presiding Officer of 
concerned booths and besides this, if Election Observer, 
Patrolling Magistrates, SDO, Dy SP who visit the booth 
or even the Returning Officer finds any irregularity in 
the polling the order of repolling is passed and for 
repolling at any booth report of Presiding Officer is not 
only conclusive but the report is very important document 
and for repolling approval of Election Commission of 
India is necessary because list of repolling is sent to 
Election Commission of India for its approval and only 
after approval is received repolling is held. He has denied 
the suggestion that none of the Presiding Officers of those 
booths for which he recommended rolling had made 
any complaint about any irregularity in the polling and 
therefore, he destroyed the diaries of tlwse Presiding 
Officers for writing in his orda* that Presiding Officers 
of those booths had made complaints about the 
irregularity in the polling. He has denied that he wron^ 
recommended repolling at some booths in spite of the 
fact that polling at those booths was proper and no 
irregularity was committed but because majority of voters 
had supported the petitioner. About the procedure of 
counting he has said that at the counting tables counting 
supervisors and staff after showing the seals of ballot 
boxes to counting agents of contesting candidates used 
to open the ballot boxes and thereafter ballot papers used 
to bb counted and then the counting supervisors used to 
mention the total number of ballot papers found in the 
ballot boxes in Part-Il of Form-16 and ftheieafter the 
counting supervisors used to send the Forhi-16 to the 
table of ARO after putting their initials in Part-II and 


normally the ballot papers account form does not come 
to the Returning Officer but in case of any dispute, the 
Returning Officer can see the ballot papers account forms 
and he had no occassion to see the ballot papers acconnt 
form of all the booths of election in question. According 
to him, ARO used to inform verbally about the difference 
in the ballot papers mentioned in the report of Presiding 
Officer of a booth and actually found in ballot boxes of 
that booth and he used to. give his decision verbally on 
the aforesaid point. In para-45 of his evidence he has 
said that only ballot papers which were actually found in 
the ballot boxes were counted and sometime, by mistake 
the presiding Office may write some other figures than 
the number of votes polled which may give rise to the 
difference in the number of ballot papers reported by him 
and number of ballot papers found in the ballot boxes. 
About Annexure-4 of Election Petition Which is letter 
No. 470/99 (INST)/JS dated 1-10-99 of Election 
Commission of India and letter No. 1960/CEO, Patna, 
dated 4-10-99 whichis Annexure-S, of Election Petition, 
he has said that he had received these letters and has 
said that direction of Election Commission of India in 
para-2 of Annexure-4 was carried in the manner that at 
tlte time of preparation of final result sheet in Form-20 
the concerned AROs used to go through part-II of 
Form-i6 and check memos of their counting tables and 
therefore, he did not think necessary to again go through 
the same at the time of preparing final result sheet which 
was prepared on the basis of final result sheets prepared 
by concerned AROs round-wise in Fnrm-20 He has 
further said that he used to visit the counting halls 
frequently and used to go to the tables of AROs to 
supervise their work and every ARO used to send round- 
wise result sheets direct through FAX to Election 
Commis^on of India. In para 55 and 63 he has said that 
in round-wise result sheets, marked Exts. 2 to 2/16, there 
is no signature of any contesting candidate or election 
observer and when he received round-wise result sheets 
from ARO without signature of aity contesting candidate 
or his counting agent he inquired fi'om AROs and in turn 
they replied that when tb^ asked the contesting 
canffidates to put their signatures or their counting agents 
they said that they would do it at the end of counting and 
Election Observers used to see reund- wise result sheets 
prepared after every round of counting but they did not 
put their signatures and ARO did not ask them for the 
reason for not putting their signatures because Observers 
were quite senior officers. In Paira-56 in his evidence he 
has admitted that Part-H of some Forms No. 16 maiked 
Y/58 to Y/322, Y/323 to Y/533 , Y/580 to Y/SOO is blank 
but on the other hand he has said that Para-II of some 
Forms No. 16, maiked Y/806 to Y/1069 is filled iq>. About 
some other Form No. 16, marked Y/1070 to Y/1279 and 
Y/1280 to Y/1493 for i^^^tffication he has said that 
Part-II of most of the Forms No. 16 is blank but in some 
fom^ the number ofballot papers in Para-11 is mentioned 
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but there is no signature of any authority. In Para-74 he 
has admitted that in summary result sheets of Majorganj 
and Ghorasahan assembly constituaicy segmaots (marked 
Y/1714 and Y/36 respectively, for identification) there 
is no signature of any authority. He has denied the 
suggestion on behalf of the petitioner that in counting 
several irregularities were committed and he had no 
control over his subordinate officers and all irregularities 
committed in the counting were within his knowledge 
but deliberately he did not take note of that and that he 
did not fulfil his stMory duties as Returning Officer • 
and he allowed his subordinates to avoid the mandates 
of Conduct of Election Rules and instruction of Election 
Commission of India and in order to conceal the aforsaid 
irregularities he did not supply certified copies of Form- 
20 of two assembly constituency segments despite 
application being filed by Mani Bhushan, a worker of 
petitioner and'he destroyed the diaries of some Presiding 
Officers because he without any cogent reason had 
recommended for re-polling at those booths. He has 
further denied that it is not a fact that round-wise result 
sheets of Bathnaha and Majorgaiq assembly constituency 
segments sent to this Court were manufactured by him 
and concerned AROs and original result sheets* of 
aforesaid segments were destroyed. He has also denied 
suggestion on behalf of the petitioner that the petitioner, 
in fact, had won the election but he was declared defeated 
by committing irregularities in the counting and he got 
resppndeiit No. 1 declared electeu. has vuiuiiieercd 
that he was Returning Officer of Sitamarhi parliamentary 
Constitu^icy in which candidates of ruling party was 
defeated. 

25. RD.Kharosikar(RW-86) was one of the three 
Election Observers of election in question. In p^-2 of 
his evidence he has said that in the year 1999 he was 
posted as Director in Tribal Research Training Institute 
at Pune an3 he was appointed as Election observer by 
Election Commission of India of the election in question 
and in the counting ctf ballot papers also he performed 
the duties of Election Observer and besides 1^, there 
were two more Observers namely, Mr. Basudevan and 
Mr. Dinesh Kumar. In Para-2 of his evidence he has said 
that during the counting he did not receive oral or written 
conqilaint fium anybody about any irregularity committed 
in the counting and any allegation to the effect tiiat during 
the counting complaint about irregularities in counting 
was made to him but he did not take any action on the 
complaint is not true and after completion of election he 
sent this report (Ext. E). About his signature on round- 
wise result sheets he has said that he does not remember 
whether after every round final counting his signature 
on tlte round-wise resifft sheets was obtained or not but 
he had seen some round- wise result sheets. About final 
result sheet he has said that he had opportunity to see 
final result sheet but he does not remember that when 


final result sheet was produced brfore him at that time 
supporting materials on the basis of which final result 
sheet was prepared were produced before him or not. He 
has denied suggestion on behalf of the petitioner that at 
the time of production of final resolt sheet before him no 
supporting material on the basis of which final result 
sheet was prqiared was produced before hint He has 
further said thsti during the counting he was giving rounds 
in the counting halls and daring initial counting he never 
noticed that number of ballot ps^ers shown in part-Il 
were proportionately high or low than the number of 
ballot pspm shown in pait-I of Fonn-16. 

26, The election petitioner in his petition has 
levelled the allegation of ^regularities committed in 
initial counting oC ballot papers. According to him, the 
number of ballot p^rs used in polling as shown by 
Preriding Officers of a number of booths differs ftom the 
number of ballot papers shown in Part-II of Form-16 
which is meant for number ofbaUot papers actually found 
in ballot box or boxes of concerned booth. According to 
him, in initial counting instruction of Election 
Commission of India were flagrantly violated and AROs 
did not even bother to take care of the fact that according 
to Part-I how much votes were polled at a particular booth 
and how much votes for that booth were counted and 
this resulted in gross illegalities and for many booths 
there was huge differences in actual votes polled at those 
booths as shown in part-I of Fonn-16 and votes counted 
at the time of initial counting as shown in Part-II of Fonn- 
16. He has cited the difference of a munber of ballot papers 
as shown in Part-I andP^-H of Form-16 for Booth Nos. 
2, 256, 139 of Dhaka Assembly Constituency segment. 
About Booth Nos. 209,255 and 157 he has said that the 
number of votes counted at the time of initial counting 
differed from the number of votes as shown in Part-I of 
Form-16 for these booths but has not mentioned about 
any entry in Part-n of Form-16 of these booths, as he has 
mentioned in respect of Booth Nos. 2, 256 and 239, 
therefore, it is not clear that how he came to know the 
figures of votes actually counted in initial counting for 
such booths. He has further said that in counting of votes 
of Booth Nos. 7, 20, 52, 57, 62, 88, 101, 120, 127 and 
154 of Dhaka Assembly Constituency segment a total 
number of 1435 votes were arranged m favour of 
respondent No. 1 from the said booth and there is much 
difference between the nuniber of votes polled at these 
booths and nuniber of votes counted for these booths. He 
has not given the details of figures fin tiiese booths and it 
is not clear that how he has said that in initial counting 
1435 votes were arranged in fevour of respondent No. 1. 
He has further said that his worker Shri Mani Bhushan 
filed requisition on 11-10-99 to obtain certified copies of 
Form-16 of aforesaid booths but the copies were not 
sipplied. Similarly, he has mentioned the difference in 
the figures of ballot papers as mentioned in Part-I and 
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Part-II of some other booths of other assembly 
constituency segments and has also given figures as 
mentioned in Part-I of Form-16 for some other booths 
widiout mentioning the figures entered in Part-II of Form- 
16 of those booths but has given the figures of votes in 
actual counting for these booths. In Para-59 he has said 
that there was no tally in the figures mentioned in Part-I 
and Part-n of Form-16 aiul at some booths number of 
votes counted was less than the number of votes polled 
or the number of votes counted was excess th^ the 
number of votes polled' and inspite of the demand of 
certified copies of Para-II of Form-16 of Bathnaha 
Assembly Constituency segment the same were not 
si]^plied and reason for non-S[q>ply was that r^rd of 
initial counting of this segment was not properly 
maintained and because of these irr^ularities committed 
mme than 50,000 votes have been illegally counted in 
favour of respondent No. 1. 

27. Shri S.B.K. Mangalam, learned counsel 
appearing on behalf of the petitioner, during his argument 
has submitted that the ballot papers account in Form-16 
ofBoothNos.70,78, 111, 134,158and89ofGhorasahan 
Assembly Constituency segment which are marked Exts. 
7 to 7/5 show that according to the report of Presiding 
Ofiicers of these booths, the number of votes polled were 
200, 480,460, 600, 639 for Booth Nos. 70, 78, 111, 134 
and 158 respectively of Ghorasahan Assembly 
Constituency segment but then Exts. 3/4, 3/5, 3/7, 3/9 

2 Ild3/ll Tvhicil of mimKpT nfh Qll ni-nqrw^^ 

found in ballot boxes of different booths show that in 
initial counting votes for these booths were counted as 
309,619, 467, 590 and 338 respectively. He has further 
argued that fm booth No. 59 of this segment ExL 3/4 
shows that 449 votes were polled in initial counting but 
Part-I of Form-16 of this booth which is marked Y/638 
for identification is blank. Further argument advanced 
on behalf of the petitioner is that RW-56 in his cross 
examination has admitted that a number of Part-n of 
Fonn-16 which are marked Esd. y/9 to y/15 are blank 
It is true that this witness has admitted that Part-n of 
some Forms No. 16 are blank but at the same time in 
Para-10 of his evidence he has said that all Forms No. 16 
which crossed from his eye sight were found coml^efy 
filled up and figures mentioned in Part-I and Part-H of 
those forms were the same and during the counting 
because he used to go other counting tables also, therefore, 
it is just possible that some Forms Part-II of whidi is 
blank might have missed from his eye si^t. Accmding 
to Mr. Mangalam, by not fitting up Part-II of a number 
of Forms No. 16 which are marked, for identification in 
"y ’ series and in smne Forms in Part-n by showing less 
or more number of ballot papers found in ballot boxes 
than reported by Presiding Officers of thow booths in 
Part-I irregularities in initial counting haVe been 
committed. It is true that Part-n of some of the Form 

lyil 


No. 16 are blank. When during examination of witnesses 
on behalf of respondent No. 1 some witnesses denied 
about the genuineness of Froms No. 16 Part-n of whidi 
were not filled up after those were shown to them this 
Court directed the District Magistr^y^itamarhi for 
making search of any such form or oite&^mo or other 
documents which might have been left £a office and 
were not sent to this Court. The District Magistrate sent 
his reply b\- letter which is marked Court Ext, 1 which 
was brought by Bipin Bihari (Court witness No. 1), Srib 
Election Officer, Sitamarhi. In his evidence he has said 
that on lecdpt of direction of this Court to r^iy whether 
certain documents such as Form-16, check memo 
prepared by counting supervisors and ballot papers 
account form prepared by counting supervisor and counter 
signed by Assistant Returning Officers are still in his 
custody and if so then to send those left over documents 
to this Court, the District Magistrate constituted a meeting 
of six officers including himself ftM” making search of 
any left over documents and he was one of the member 
of that committee and after formation of committee, 
search for documents demanded by this Court was made 
out but no such document was found in the strong and 
office of the election dcpartmeitt and strong room of the 
Treasury of Sitamarhi. Ifc has fiirther said that some other 
documents which were found have been biNvoght by him 
in Court. In cross examinafiouheiepliod thatsomeLSealed 
trunks containing the unused ballot papers were earlier 
sent to this Court but abotU contents of those sealed trunks 
he denied hhv knowledge imd further said that he does 
not know that the sealed trunks which are in custody of 
this Court ma)^ contain ballot p^^ account or check 
memos. On this evidence and on the evidence of some 
witnessess who doubted tlte genuineness of ballot papers 
account Part-II which was blank a pr^ye£ on behalf of 
respondent No. 1 was made for searcl^Dg documents in 
sealed trunks which was rqected. Now the position 
remains that some Part-U of Forms No. 16 areblaak^d 
as stated above, learned counsel of petitioner has pqp^ 
out discrepancy in the number of b^ot pq)ers 
in booth wise conqtiled statement of ballot psq^is found 
inballot boxes and number of votes polled at those booths 
as shown Ijy Presiding Officers in Part-I but then in entire 
election petition petitioner has not mentioned aiiything 
about any Fbrm-16 of vhich Part-U was blank. It is not 
the case of petitions that in initial counting somebaUot 
papers found in ballot boxes ofdifforent booths were kqpt 
out of the ambit of counting or some more ballot papers 
were added in the ballot papers found in ballot box». 
From the perusal of j&cts. 7 to 7/5 it ^>pear5 that Ext. 7/ 
5 is Form-16 of Booth No. 59 of Ghorasahan Assembly 
Ctmstituency segment and right from Column No. 1 
showing the receipt of baUot papets for this booth, to 
, Column No. 5 which are meant for showing the number 
of ballot papers used, the niunber of ballot pq)ers unused 
and ballot papers found in ballot boxes a^ aU blank. 
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Ext. 7/1 is Form-16 of Booth No, 78 of Ghorasahan 
Assembly Constituency segment and Column No. 1 of 
Part-I of this Form shows that 1010 votes were received 
for this booth and Column No. HI shows that about 80 
ballot papers were used and Column No. VI which is 
meant for number of ballot papers to be found in ballot 
boxes of this booth shows that 1010 ballot papers were to 
be found which is against the figures mentioned against 
Column Nos. I and HI meant for number of ballot papers 
used in ballot boxes which is written as 480. Ext. 7 is 
Form-16 of Booth No. 70 of Ghorasahan Assembly 
Constituency segment and it shows that in Column No. I 
of Part-1 of this Form-16 shows that 510 ballot papers 
were received for this booth and Column No. Ill shows 
that only 200 ballot papers were used but Column No. V 
which is meant for number of ballot papers to be found 
in ballot boxes is blank. These circumstances show that 
Part-I of some Forms No, 16 were not properly filled 
by Presiding Officers of some booths. In such 
circumstance, if figures of ballot papers mention^ in 
Part-ll of Form-16 differed from the figures mentioned 
in Part-I of such forms it can not be said that any 
irregularity was committed. About those Forms Part-II 
of which is blank as it has been stated above that the 
petitioner has not made any statement in his entire 
election petition that Part-H of such Form-16 was left 
blank but now he has made out a case of inegulanties on 
this point also. Learned counsel of petitioner has argued 
that non-filling of Part-II of Form-16 is violative of 
statuto'ry provisions which have got force of law and it 

* ? *. ^^ rvt- nil 

auiOunta inX-giii/u ify "tii ulv 

Part-II of Form-: 6 used in election in question were blank. 
When petitioner himself appeared as a witness, he was 
shown some Forms No. 16 and after perusing those forms 
he admitted that number of ballot papers shown in Part- 
1 and Pan-II of those forms tally with each other. These 
forms a re marked as Ext. C to C/5. It is true that in some 
forms which *916 marked in Ext. 7 series on behalf of 
petitioner during the course of argument the number of 
ballot papers shown in Part-II differs from the number of 
ballot papers shown for those booths in compiled 
statement of initial counting but then question arises how 
tliis error affected the final counting. If number, of ballot 
papers shown in initial counting differs from the number 
of ballot papers actually found in ballot boxes and infinal 
counting total number of votes counted is as per the figure 
shown in initial counting only then a doubt about the 
genuineness of final counting can be raised because that 
will clearly show that number of votes actually found in 
ballot boxes were not shown to have been counted in final 
counting and the number of ballot papers shown in the 
chart of initial counting was the ,ba^ of final countiiig. 
Present case is not a case of that type. 1 he petitioner in 
paras 27,28 and 29 has admitted that in initial counting 
of votes in Ghorasahan, Dhaka and Sheohar assembly 
constituency segment 1,09,484, 1,36,514 and 1,15,762 


votes respectively were shown to have been counted but 
in final result sheets it is shown that for these segments 
as 1,09,772. 1,36,684 and 1,15,848 votes respectively 
were counted. It is true that Ext. 3 to 3/16 proved by 
Navin Chandra Jha (RW-59), ARO which are 
consolidated slwets showing the number of ballot papers 
found in different booths of this segment shows that 
altogether 1,09,484 votes were shown to have been 
counted in initial counting. Ext. 2 to 2/7 proved by same 
RW-59 are the round wise result sl^s of this segment 
prepared during the final counting show that in final 
counting number of total votes counted including the valid 
and rejected votes was 1,09,772. ExL 3/17 to 3/37 proved 
by Daya Nandan Prasad (RW-64). ARO are the 
consolidated sheets showing the number of ballot papers 
found in ballot boxes of different booths of Dhaka 
assembly constituency segment and Ext. 3/37 in two 
sheets is summary result sheets shows that for Dhaka 
assembly constituency segment total 1,63,514 ballot 
papers were counted in initial counting. Ext. 2/8 to 2/17 
proved by same RW-64 are round wise result sheets of 
Dhaka assembly constituency segment and Ext. 2/10 is 
consolidated list qf final counting for Dhaka Assembly 
Constituency segment and Ext. 2/18 is consolidated list 
of ballot papers counted in intitial counting in different 
rounds of this segment which shows that for this segment 
in final counting 1,36,684 ballot pa 5 >ers including the 
valid and rejected ballot papers were counted. Ext. 5/1 
in different sheets is the consolidated statements of ballot 
papers shown to have been counted in initial counting 
fer diffsrnst booths of Belsand asssmbfy constituency 
segment and from this sheetit appears that 1,05,520 ballot 
P^>ers were shown to have been counted for this segment 
but from Exts. 2/37 to 2.'44 which are round wise result 
sheets and Ext. 2/45 which is summary result sheets of 
round wise result sheet of this segment shows that 
altogether 1,04,520 votes were shown to have been 
counted in final cxmnting. The order sheet (Ext. B) of 
RO. shows tliat 1000 ballot papers of table No. 8 in 8th 
round of final counting of this segment were not counted 
because of objection raised by petitioner. Therefore there 
is no discrepancy in the number of ballot papers counted 
in initial counting and final counting for this segment. 
Ext 5 is the consolidated chart in different sheets showing 
the number of ballot papers counted in initial counting 
for different booths of Sheohar assembly constituency 
segment- This chart is marked Ext. 5 and it shows that 
altogether 1.15,762 ballot papers were shown to have 
been counted in initial counting for this assembly 
constituency segment. Exts. 2/19 to 2/2'/ are round-wise 
result sheets and Ext. 2/28 is the summary result sheet of 
all rounds of this segment showing that in final counting 
1,15,848 ballot papers including valid and rejected ballot 
papers were counted. Ext. E is the consolidated chart in 
different sheets showing the number of ballot papers 
couuted in initia l counting for different booths of 
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Bathnaha assembly constitueiicy segment and as per this 
chart altogether 1,38,255 ballot papers was shown to have 
been counted in initial counting. Ext. D to D/9 are round- 
wise result sheets and Ext. D/10 is summary of round- 
wise result sheets showing thm in final counting also the 
same number i.e. 1,38,255 ballot papers including valid 
and rejected were counted. So for this assembly 
constituency segment there is no difference in the nund)er 
of votes shown to have been counted in initial counting 
and number of votes shown to have been counted in final 
counting. ForMajorganJ assembly constituency segment 
the consolidated statement of votes shown to have been 
counted in initial counting is not on record. From all 
these &cts it is established that figures of ballot papers 
shown to have been counted in initial counting for Dhaka, 
Ghorasahan, Sheohar and Belsand asssembly 
constituency segments have not been shown as number 
of total ballot papers counted for these segments in final 
counting. As stated above, it is not the case of petitoner 
that some ballot papers actually found in ballot boxes 
were kept aside and were not counted in final coonting 
or some more ballot papers other than ballot papers found 
in ballot boxes were added in final counting. If, according 
to the petitioner, there was error in r^ording the number 
of ballot papers actually found in ballot boxes and 
showing in the charts in initial counting but then if those 
figures are not the basis of final counting 1 do not find 
to the error in recording the number of ballot papers 
committed while showing it in charts of initial counting 
of some segments has in any way affected the final 
counting. Under these circumstances, the possibility that 
actual number of ballot papers found in ballot boxes wem 
counted in final counting can not be ruled out. On the 
basis of error in recording the number of ballot papers in 
the charts of initial counting, the petitioner has to show 
that now this error was, in fact used in final counting. 
Merely showing that there was error in the figures 
recorded in the charts of initial counting of some assembly 
constituency segments if can not be said that such error 
affected the final counting,, in view of the foct that those 
figures wme not shown to have been used iu the final 
counting. The petitionei; no doubt, in para 14,16 and 18 
of his evidence has said that more or less number ofballot 
papers were shown to have been poUed in the initial 
counting than the number of votM actually polled at some 
booths. In para-l? he has said that such irregularities 
were committed in respect of some booths of Belsand 
Assembly Constituency segment at the time of initial 
counting. As stated ^ove, there is no difference between 
the figures shown to have been recorded in initial 
' counting and in final counting of Belsand Assmnbly 
Constituency segment. In para 46 of his evidence a 
questirm was put to him on behalf of respondent No. 1 
to did he file any written conq>laint during the coarse 
of initial counting before the Retummg Officer or 
Assistant Returning Officer alleging therein the 


irregularities committed in initial stage of counting to 
wliich he replied that he sent conylaint to Chief Electoral 
Officer, Election Commission of India, New Delhi, on 
7-10-99 in which liys stated about the partisan attitude of 
Election Observers and Returning Officer towards 
respondent No. 1 and not taking any action on his 
complaint. In para-SO of his evidence he has clearly stated 
that his counting agents on the table of AROs did not 
lodge any written complaint during the coarse of initial 
counting of ballot p^rs because no major iiregolaTity 
was committed during the initial counting of b^k4 
and major irregnlarity was committed during the 
preparation of final result sheet. This completely 
demolishes his case that iriegulaiiti^ w^ committed 
in initial counting ofballot papers of election in question. 
Some discrepancy in mentioning some figures sliown by 
the Presiding Officer in Part-1 of Form-16 and number 
of ballot papms shown for those booths in chait prepared 
during initial counting and omission of filling up of Pait- 
n of some Form-Id will not be the ground for holding 
that it has materially affected the result of the election in 
question particularly when no complaint hy petitioner in 
this regard was made before any autlionty engaged in 
the countir^ and own a dimi sgion of petitioner in his 
evidence is that no m^or irregularity was committed iu 
initial counting was committed and major irregularity 
was committed during the prepamtion of final result 
sheets. 

28. About final counting the case of petitioner as 
made out in para-91 of election petition is that counting 
agents of election petitioner were throughout present at 
the counting tables and they were meticulousfy wntching 
the proems of counting and they were taking notes of 
votes received by the petitioner at the conclusion of each 
round of counting at all the counting tables and the 
petitioner or his election agent or his counting a^nts 
sitting at the Assistant Returning Officer taWes were being 
informed by the counting agents of each table legaiding 
votes received by petitioner on each table in every round 
and the petitioner was also meticulously watching the 
counting process after moving thoroughly on each and 
every counting t^le of Parliamentary Constituency. 
Thereafter in different paragi^hs fixnn 92 to 103 the 
petitioner in his petitimi has given the figures of votes 
secured by him mt different counting tables in different 
rounds of counting as per information received by him 
from his counting agents present at those counting tables. 
The counting agents of petitioner who participated in final 
counting, when produced as witnesses on behalf of the 
petitioner, have in theiT evidence stated that final oountuig 
was heldprop^ly. In the efoction petition the inegulaiities 
said to have been cQmmttted in final counting besides 
noting down less mnnber of votes than actualfy secured 
by petitioner mdude the (tiffor^ice between the inimbei: 
ofbatUotp^)ers coirated in initial counting and the number 
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of ballot papers counted in final counting which has He has adnutted that he has not put his init^s on ovct 

already been discussed in the foregoing paragraphs of this writings as there was no cutting. He has adnutted that in 

judgment. Now during the trial petitioner has made out a Exts. 3/17 and 3/18 which are result sheets of round Nos. 

complete new case by stating in his evidence that final 1 and 2. some over-writings bear his signatures. From 

result sheet (Ext. 8) was firstprq)aredby Returning Officer perusal ofiound-wiseresuftsbeetewffichareinaiked Exts. 

and thereafter on the basis of this final result sheet 2M to 2/181 find that in summary sheet vriiich is 

roundwise result sheets were prepared by Assistant marked E:rt. 2/18 there are over-writings at ftiiee placK 

Returning Officers at the dictate of the Returning Officer. in column Nos. 3,4,5,6 and 7 but then these arc not in 

This is altogether a new case which has not been pleaded reflect of votes secured by petitioner or lesptMulexit No. V' 

in the election petition of petitioner and is against and besides this, the aforesaid columns arc showing the 

pleadings in para 82 of petition that on the basis of ' nunto of votes secured by candidate^ totel vahd votes 
manufactured and doctored roundwise result sheets and hundier of rejected ballot papMS, in differ^ rounds 

preparedbyAROs at the dictates of R.O. final result sheet andaftcreveiy column total is there and there is no over- 

was prepared./ writing in the total number and tberefiue, these over- 

writings do not produce any effect Similariy, in Exts. 2/ 
29. Navin Chandra Jha (RW-59), Daya Nandan 9, 2/12, 2/17 theip is no catting or ofver-writing so fm 

Prasad (RW-64), Balram Sin^ (RW-65), Awadhesh nurhber of votes of petitioner and req^ndent No. 1 is 

Pandey (RW-66), Sripati Sahay (RW-71) and Raj Ballav concerned. No doubt in Ext. 2/11 there is over-writmg m 
Singh (RW-74) were assigned the duties of AROs in the respect of votes of respondent No. 1 for table Nos. 4 and 9 

counting of ballot papers of election in question. Out of which is result of 4th round of final costing but ffien 

these witnesses, Balram Singh (RW-65) and Awadhesh total of figures of votes shows that it was initially writtMi 

Pandey (RW-66) both were the Assistant Returning 9343 which has made 9345. In Ext. 2/13 which is 

Officers of Sheohar Assembly Constituency segment and round-wise result sheet of 6th round of counting there is 

remaining are AROs of other Assembly Constituency over-writing on the total number of votes secured by 

segments. RW-59, RW-64, RW-65, RW-68, RW-71 and respondent No. 1 at all tables but then there is no over- 

rW- 74 have said that after every round of counting round-' writing or cutting in respect of votes secured table-wise 

v/ise result sheets used to be prepared. Awadhesh Pandey and it appears that only totalUng has been corrected but 

(RW-66) who was ARO of Sheohar Assembly on the contrary in respect of votes secured by petitioner 

Constituency segment has said that besides him, Shri' for table No. 8 there is over-writmg by which figure 545 

whn was senior to him was also has been made 547 The position itself shows that there is 

Assistant Return mg Officer of this segment who used to correction at some places in respect of votes secured by 

lake decision on die doubtfol ballot papers. He has denied respondent No. 1, but then such correction is also made 

the allegation that in final counting more number ofbaUot in respect of petitioner a nd by this corr^on his votes 

papers shown to have been counted than the number of were increased. He has denied ^ suggestion of petitioner 

ballot papers taken out Itom the ballot boxes in kutiaV that over-writings .^nd cuttings have been made in 

countin^^ Navin Chandra Jha (RW-59) has proved round- prq?aiation of result sheets in order to see that respondent 

wise result sheets of Ghorasahan Assembly Constituency No. 1 is declared elected in the election in ^piestion. Balram 

segment prepared by him under his signature which are Singh (RW-65) iias also proved roundwise result sheets, 

marked Exts. 2 to 2/7. He has also proved the chart in 17 marked Exts. 2/19 to 2/27 and also summary result sheet 

sheets showing the number ofbaUot papers found in ballot (Ext. 2/28) showing the numer of votes secured^ 

boxes of different booths of this segment, marked£xts. 3 candidates in all rounds of counting of Sheohar Assembly 

to 3/16. Daya Nandan Prasad (RW-64) had proved round- Constituency segment of which he was ARO. In para-28 

wise result sheets of Dhaka Assembly Constituency of this evidence he has admitted that in round-wise result 

‘segment whieb are marked Exts. 2/8 to 2/17. He has also sheets and summary result sheet which are marked Exts, 

proved chart in 20 sheets showing the number of baUot 2/19 to 2/28 at some there are cuttings and over- 

papers counted in initial counting as per their recovery writings without any iiutial. From perusal of the afoie^d 

from ballot boxes of different booths of Dhaka Assembly result sheets I find that in roundwise result sheets, mamed 

Constituency which are marked Ext. 3/17 to 3/36. It Exis. 2/19. 2/22. 2/24 and 2/25 thme are ova-wntmgs 

appearsthatinadvertentlyhehassaidthatthischartisof without aiqr initial hut then these are not m respert of 

tinalcountingwhereasthefectisthatihisehartisofimtial voles securedIqr tlte petWonar or respondent No. 1. In 

'counting. Summaty result of initial counUng of Dhaka Ext 2/20, which is roundwise resuU sheet of 2nd round 

Assembly Constituency segment proved by him is marked for table No, 5, there are over-writings showing the votes 
Ext. 3/36. He has fiirther achnittedthat iu some roundwise secured by petitioner as well as respondent No. 1 but then 

result sheets marked Exts. 2/8 to 2/17 at some places th^ there is no over-writing or cutting in total votes shown to 

are some overwritings but has added that these over- have been secured by both the candidates at aU Utiles, 

writings have been made in order to correct the mistakes^ ' It appears tobc a mistake in noting down the votes shown 
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to have been secured by both candidates at a particular 
table but duly Corrected because, as stated above, there 
being no cutting in totalling suggests that correction in 
entries was not made subsequently or atfterwaid. 

30. Syed Nasimnt Tauheed (RW-68), Assistant 
Returning Officer of Bathnaha Assembly Constituency 
segment has proved ten round-wise result sheets, marked 
Exts. D to D/9 and has also proved summary result of 
these sheets which is marked D/10. Hehas alsoproved 
the report showing the number of ballot papers found in 
ballot boxes of different booths in initia] coundiig and 
this rqxrrt in 20 sheets is marked Ext. E. He has said that 
round-wise result sheets have bera prepared on the basis 
of check memos and number of votes actualfy seemed by 
contesting candidates. He has also proved his order sheet 
dated 6-10-99/7-10-99 typed under his dictation and 
bearing his signature and this order sheet has been marked 
as Ext. F. Indus order sheet 1^ has st^ed that before start 
of counting inqxrrtant points and procedure regarding 
counting were sent to the agents, assistants aiKi sipervtsors 
and in view of letter No. 1960 dated 4-10-99 Chief 
Electoral Officer it was aimounced that in evmy round 
the candidates Or their counting agents were required to 
put their signatures on round-wise result sheets otherwise, 
any request on their behalf for recount would not be 
considered. In this order sheet it is also stated that ballot 
papers of booth No. 12 were not coanted because out of 
two boxes one ballot box was found open and in the ballot 
papers account it was mentioned that the booth was 
captured and alter snatching ballot papers votes were put 
in boxes. He has said that counting of ballot p^)er5 of 
this booth was postponed and ballot papers wme kqpt in 
Strong room aiul infoimation to Election Commission of 
India was sent and instructions were sought and thereafter 
process of counting was started. In this order sheet details 
of votes secured by different candidates including 
petitioner and respondent No. 1 are mentioned and on 
conqiarison of the^ figures irenn the figures mentioned 
in Ext D/10 which is summary of round-wise result sheets 
of Bathnaha Assembty Constituency segment I find that 
figures in this order sheet and final result sheet shown in 
respect of all candidates including petitioner and 
respondem No. 1 are same without any discrepancy or 
difference. This witness has ftirther stated that round-wise 
result sheets were prepared on the basis of check memos 
and for the number of votes actoally secured by contesting 
candidates in coimting and in preparation of result sheet 
no irregularity was committed. Aider pausing Ext. B 
which is order sheet of Returning Officer he has said that 
in the order sheets of the dates of 6-10-99 to 7-10-99 of 
Returning Officer which is marked Ext B it is mentioned 
that contesting candidates wem sent lettem infotming them 
that either they or their counting agents were reqoiied to 
put their signatures on round-wise result sheets prepared 
after every round of counting. He has said that no 

I yi I 


irregularity either in initial counting or final counting 
was committed. = - : 

31. Sripati Sabay (RW-71) who was ARO of 
Majorganj Assembly Constituency segment has said that 

after completion of counting of one round of final counting 
when check inemos ftom all coupting tables used to come 

to the table of ARO tl^ round-wise result she^ used to 
be prepared and after pr^aiation of round-wise result 
sheets announcement through Imids peaken iy^^ to ly. 
declaring the number of votes secured by each r.aTididatfi 
and annoui^ement also used to be made as king the 
contesting candidates or their oo nnting a gftnfjg or theii 
election agents to put their signatures on the round-wise 
msult sheets. He has said thti no co mplaint in respect of 
either initial counting or final counting or in respect of 
preparation of round-wise jresult sheets was ever raised 
by anybo^. He has proved order sheet pr^ared by him 
and bearing his signatore which is madded Ext, F/1. In 
his order sheet dated 7-10-99 it is clearly stated that 
counting was conqileted at 7.30 A.M. on 7-10-99 and 
result of every round of counting was annoanced by mike 
and after counting every can(hdate was informed by mike 
the number of votes secured ty him and in spite of 
announcement of result of counting after every roi^ and 
request, no counting agent put his signature on the round- 
wi^ result sheets. In his ordo* sheet the number of votes 
secured by different candidates indudiiig the petitioner 
and respondent No. 1 is stated arid the suinmary of round- 
wise result sheets giving the total figures of votes secured 

1—, -„ii ___ .c_1__.r 
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Majorganj Assonbly Constituency segment which has 
been marked Y/1714 and which is Anncxure-7 of election 
petition shows that figures in summary result sheet have 
been conectly stated and there is no vaiiatioa Much 
argument has been raised on behalf of the petitioner that 
this summary msult sheet which is marked Y/1714 does 
not bear the signature of the ARO. According to the 
evidence of RW-71, summary result sheet was prqiared 
giving tte figures of votes secured by difi^ent candidates 
as shown in round-wise msult fleets and in this way the 
stunmaiy result sheet was prqiared on thebasns of round- 
wise result sheets which are marked Ext. 2/29 to 2/36. 

32. Mr. Mangalam, learned counsel for the 
petitioner, has argued that out of the result sheets of 
diffi^eift rounds of final aiunting of Majoigpip ass^raMy 
constituoicy segment, no doubt, so for result sheets of 
. round Nos. 1 to 8 are concerned, they are tiiown to bear 
the signatures of ARO but so for 9th round of final 
counting is concerned, that is without the signature of 
ARO, and, therefore, no reliance can be jdaoed.on the 
figure which have been shown in summary result sheet 
because summary result sheet is comialation of figures of 

rounds of final counting inching 9th round. Result 
of 9th round of final counting of Majoigaip Assenibly 
. Comstituency segmoit has been marked Y/1715 for 
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identification. This result sheet shows that 2567 votes in 
favour of respondent No. 1 and 5300 in favour of 
petitioner. In this wasy, rekilt sheet of 9th round which is 
without the signature Of ARO shows more nuniber of votes 
for petitioner than respohdent No. 1 and in this view of 
the matter there was no question to believe that summary 
result sheet marked Y/1714 which is without signature of 
ARO shows less number of votes for petitioner than 
actually secured by him because, as stat^ above, this 
summaiy result sheet is the summary of ail rounds 
including round Nos. 1 to 9 and result sheet of round 
Nos. 1 to 8 are bearing signature of ARO and result sheet 
of 9th round which is wthout signature of ARO shows 
more votes in favour of petitioner than respondent No. 1. 

33. Raj Ballav Singh (RW-74), ARO of Beh^d 
assembly constituency segment has said that basis of 
preparation of final result sheets was check memos 
prepared on every counting table after every round of final 
counting and nobody made any complaint regarding 
counting of ballot papers and preparation of round-wise 
result sheets at his table because counting was held 
properly and no irregularity was committed. He has proved 
his order sheets dated 6-10-99 and 7-10-99 in four pages 
typed by his steno and bearing his signatures which are 
marked Ext. F/2. He has denied the allegation of petitioner 
that less number of votes were counted in initial counting 
than the number of ballot papers mentioned in ballot 
papers account by the Presiding Officer. In his order sl^ 
dated 7-10-99 he has mentioned that before start of 
election all coimting persons engaged in the counting and 
counting agents were informed about the process of 
counting and about instructions of Election Commission 
of India. In this order sheet it is stated that during the 
final counting at table No. 8 in round No. 8, 16(5 ballot 
papers were in favour of petitioner an& 751 were in fevour 
of respondeht No. 1 and the' counting agents of petitioner 
raised objection that marking of ballot papers which were 
counted in favour of respondent No. 1 was in different 
ink than supplied to Presiding Officer whereas the 
submission of counting agents of respondent No. 1 was 
that 5000 ballot papers which were counted in favour of 
petitioner were also in the same ink therefore, this should 
be counted iri favour of respondent No. 1 and considering 
the claim and counter claim all the 1000 ballot papers of 
table No. 8 were sealed and instructions from Election 
Commission of India were sought. This order sheet shows 
that complaint made by the counting agents of petitioner 
was duly considered and action on that was taken. This 
witness has proved round-wise result sheets of Belsand 
assembly constituency segment which are marked Exts. 
2/37 to 2/44 and summary round-wise-result sheet which 
is marked Ext. 2/45. Although he has first said that he 
had obtained signatures of counting agents of contesting 
candidates on round-wise result sheets prepared by him 
but thereafter he has said that Ext. 2/37 to 2/44 do not 


bear the signature of any counting agent of contesting 
candidate and has volnnteered that signatures of counting 
agents were obtained on a register: He has denied the 
sggestion onbehalf of the petitiono: that round-wise result 
sheets which are marked Exts. 2/37 to 2/45 were not 
prepared by him at the time of counting but were 
sid)sequei]ftypEi^)med. InPaia-15 ofhiscinssHixaininaiion 
he has admil^ that in his order sheet madced Ext. F/2 it 
is stated that during 8th round of final counting at table 
No. 8 counting agent of petitioner raised objection in 
reflect of counting of 1000baUot papeas. He has admitted 
that in 8th round of counting 1000 ballot papers were 
coimted. Mr. h^isgalam, learned couiisel ffir the petifion^, 
drawinghoy attrition towards the round-wise result sheet 
of 8th rou^ of Belsand assembly constitnency segment 
which is niarkeffExt. 2/44 has Sidmutted'fiiat at table No. 

7 onfy 520 ballot papers were counted which is against 
the evidence of this witness that at this table 1000 votes 
were counted. Ife h^ also stated that this result does not 
show the number of ballot papers counted at table No. 8 
as per the own admission of this witness. He has given 
suggestion to this witness that at t^le No. 7 1000 ballot 
papers were, in feet, counted in 8th round of counting 
and because ail ballot p^ers were in fewour of petitioner, 
therefore, he took away all ballot papers somewhere else 
and has shown figures of 520 ballot pjqrers of table No. 9 
against table No. 7. No doubt, at table No. 7 total number 
of valid and rejected votes is mentioned as 520 out of 
which 260 votes have been shown in favour of petitioner 
and 240 inrespeci of responoCTitNo. i. From ilie perusal 
of check memos of this assembly segment wMch have 
been proved by RW-85, a counting supervisor, and are 
Tfiark pd Rxt G/8 to G/15,1 find that for the table No. 7 of 
eighth round of Counting the figures shown in check 
memos have be^ correctly noted against table No, 7 in 
the r^ult sheet prepared for eighth round. Whm RW-85 
was examined and he proved the aforesaid check memos 
no suggestion has been given to him that check memos 
proed by him are not genuine. The suggestion to RW-74 
that in the result sheet of ei^th round he has shown 
figures of table No. 9j^arnsttableNo. 7 ispCThapsbased 
on the thinking that when 1000 ballot papers were sent to 
table No. Show at table No. 7only 520 ballot papers were 
sent whichmust have been left over ballot papers after 
distribution of 1000 ballot pliers per table and the residue 
- ballot pliers must have been sent to table No. 9. No doubt 
thiswitness, RW-74, has said that in 8th round of counting 
1000 ballot papers each were counted from table No. 1 to 
7 but at the same time he has stated the manner of 
distribution of ballot papers to counting tables by citing 
example that for counting 8520 ballot papers, 1000 ballot 
papers each would be sent to ei^ tables and remaining 
520 ballot papers would be sent to ninth table. He has not 
stated that distribution of ballot papers to counting tables 
would be in serial number of tables. The check memos 
prepared for eighth round of counting show the figures of 
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votes secured at seven tables and exactly the same figures 
for all the seven t^les have been noted down in the result 
sheet prepared for eighth round. About the ballot papers 
of table No. 8 this witn<^ has said t^;^ Jballot papers 
were sealed and instruction from Elec^on, Coiipnission 
of India w^ sought. His evidence clearly shows.|bat in 
eighth round of final counting ballot papers were 
distributed to eight tables and not nine tables as per 
suggestion given to this witness onbehalf of the petitioner. 
About ballot papers of table No. 8 of eighth round although 
evidence of this witness is that ^er receipt of instruction 
from Election Commission of India those ballot papers 
were counted but then fium perusal of order sheets ^xt. 
2) of Returning Officer it appears that ballot papers of 
table No. 8 on the result of counting of which petitioner's 
counting agent raised Objection were not counted. Ext. 5/ 
1 is chart in different sheets showing the number of ballot 
papers counted in initial croiinting and on ad^ng the 
figures of all sheets number comes to 15520 ai^ Ext. 2/ 
15 which is summary of round wise result she^ shows 
that 104520 ballot papers were counted in final counting 
of Belsand assembly constituency segment. The petitioner 
has not sought the relief for declaring the entire election 
void for not counting 1000 ballot pa^rs of table No. 8 of 
eighth round of Belsand assembly constituency segment. 
He has claimed relief of declaring election of Respondent 
No. 1 void and for recount. Besides this, the order sheet 
(Ext. F/2) shows that at table no. 8 petitioner had polled 
only 166 votes whereas respondent No. 1 polled 751 which 
as discussed above were not counted in final counting 
because of objection raised on behalf of petitioner. 

34, From the evidence of Assistant Returning 
Officers I find that th^ all have said tluu they prepaid 
round wise result sheets during the final counting on the 
basis of check memos. It is true that check memos of only 
two assembly constituency segments namely, Sheobar and 
Belsand are on record and checkmemos of other segments 
have not been received but the petitioner has already 
introduced a quite new case that final result sheet (&n. 8) 
on the basis of which te^t of election in question was 
declared was first prepared and thereafter round wise 
results were prepaid meaning therdjy check memos were 
not the basis for preparing result sheets. He does not say 
aiqdung aboiU the order shi^ marked F and F/1 prepared 
by Assistant Returning Officers in whichnumber ofvotes 
secured by. contesting candidates are mentioned. The 
reason for prq>armg final result sheet first by Returning 
Officer showing iespoodent No. 1 as a winning camfidate 
as stated by petitioner in his evidence as w^l as in election 
petition is that becan^. respondent No. 1 was the candidate 
of a parly which at tile time of election in question was 
the ruling party hi th^ State of Bihar and the President of 
this party wanted Re^ndent No. I to win the el^on 
and becuase Returning Officer was obliged to the ruling 
party because his name was recommended for his 


promotion to IAS cadre by the government led by the party 
to. which respondent No. 1 at that time belonged and 
therefore. Returning Officer by adqUing partisan attitude 
got respondent No. 1 elected in the election in question. 
It means that ruling party wanted success of respondent 
No. 1 who was its canadidate. Here it is very important 
to mention that Returning Officer (RW-69) in his evidence 
has said that besides being the Returning Officer of 
12-Sheohar Parliamentary Constituency which was the 
Constituent of election in questitm, he was Retmning 
Officer of Sitamaihi Parliamentary‘Constituency also in 
the same election but in the election of that Par liamentar y 
Constituency candidates of ruling party lost its dectioa 
This fact has not been challenged 1^ tibye petitioner and 
this conqiletely demolishes the case of electiop petitioner 
that Returning Officer was c^iable enpu^ to'manage the 
election of any particular candidate. The case of petitioner 
is that in the round wise result sheets and final result 
sheet he has been shown to ha\^ secured less votes than 
actually secured by him. The basis of his saying so, 
according to him, is that he had collected the figures firom 
his counting agents who at counting tables at the 
time of final counting and who were noting down the 
figures of votes secured by him- at differeut tables in 
different rounds of di^erCnt assembly constituency 
segments. His counting ageUts have also said like that. In 
para-^3 of hikeleCtibn petition he has clearly stated that 
his counting agents at different tables in various assembly 
segments had maintained proper chart in a copy 
containing the details of votes polled in iiis iavour and 
respondent No. 1 and this shall be produced as evidence. 
No such chart has been produced by the petitioner which 
gives a death blow to the case of petitioner because he is 
challenging the figures recorded in round wise result 
sheets and final result sheet on the basis of information 
which he got from his counting agents about the votes 
secured by him and that infonnation itself was based on 
the charts maintained by his counting agents but no such 
chart has .been produced. The petitioner in his election, 
petition as well as in his evidence has also said about the 
booth capturing by respondent No. i and turning down 
his request for repolling at some booths ami allowing such 
prayer made on behalf of reslpondent No. I by Retuming 
Officer. This case has not been filed cm the ^egafian ^ 
corrupt practices and Mr. Mangalam, during his 
argument, has also stated that petitioner has not made 
out a case of corrupt practices adopted by respcmdenl 
No. 1 but then he subi^ that there are certain foots in 
this regard showing that Returning Officer was bias 
against petitioner and he was doing fovoor to leqxmdem 
No. 1. , 

. 35 To substantiate his argument Mr Mangalam has 
submitted that order shkt of Retuming Officer shows tbm 
he ordered for re-poUing at scune booths of different 
assembly constituency s^ments but he did not cUder fi)r 
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re-poUing of Booth No. 12 of Bathnaha assembly 
constituency segment. It is true that RW-68 ARO 6f 
Bathnaha assembly constituency segment in his evidence 
has stated that in initial counting ballot papers of booth 
No. 12 of this segment were not counted because out of 
two boxes one was found open and presiding ofi&cer in 
part-I of Form-16 had reported about booth capturing. It 
is also true that order sheets of R.O. (Ext. B) does not 
show that there was order of repolling at this booth and 
Ext. E which is account of ballot p^)ers counted boothwise 
also shows that ballot papers of booth No. 12 were not 
counted in initial counting. RW-68 has said that 
instructions from Election Commission of India in this 
regard were sought It is not clear what instructions were 
received. Assuming that there was no repoUing for this 
booth 1 find, that Part-1 of Form-16 of this booth (marked 
Y/54) shows that ballot papers from SI. No. 0741571 to 
0742330 i.e. oijily 760 ballot p^rs were issued for this 
booth. Had there been any order of repolling for this booth 
there would have been cent per cent voting and aU voters 
would have cast their votes in favour of petitioner even 
then the final result would not have been different 
considering the margin by which the petitioner has been 
defeated by respondent No. 1. The allegation of petitioner 
that Returning Officer was biased and favouring 
respondent No. 1 because respondent No. 1 was the 
candidate of the ruling party has not been found reliable. 
The petitioner, as stated above, in his election petition, 
has given the figures of the votes whiqh he secured at 
different tables in different rounds of some assembly 
constituency segments and has pleaded that those figures 
have not been recorded in the result sheets and he further 
stated in his election petition that figures of votes secured 
by him at different counting tables were received by him 
by his counting agents who were maintaining proper 
account of votes secured by respondent No. 1 and he will 
produce those accounts in evidence which he did not. 
During the course of trial whenever petitioner saw some 
discrepancy in any document or in evidence adduced by 
respondent No. 1, he taking the advantage of that 
discrepancy' started making out every time a new case 
which he has not pleaded in his petition. For example, he 
has taken the stand that final result dieet was first prepared 
by Returning Ofi&cer on the ba^ of which result of election 
was declared and thereafter roundwise result sheets were 
prepared by different AROs, check memos of two assembly 
constituency segments received in this Court are 
manufactured documents. ARO of Belsand assembly 
constituency segment took away 1000 ballot papers of 
petitioner which he had received at table No. 7 in 8th 
round of final counting of Belsand assembly constituency 
segment etc. The story that'R.O. first prepared final result 
sheet does not ^pear conviiicingbecasue in that caseth^ 


was no occasion for him to show the maigin of votes less 
than one per cent of total valid votes polled necessitating 
him to seek instructions frnm Election Commission of 
India before making final declaration of result. 

36. Mr. Mangalam, learned counsel for the 
petitioner, has relied upon a decision of the Court 
in the case of T. A. Ahammed Kafoeer Vs. A. A. Azeez 
and others, (2003) 5 SCC, 650 in which it was hdd that; 

“26. The task before an Election Judge is ticklish. 

It is often urged and also held that the success of a 
winning candidate should not be li^itfy set aside 
and the secrety qflballpt must be zealousty guarded. 
On account of a rigid following of these principles 
the Election Courts are incUnedto lew in fovour of 
theretumedcandidates and place the onus of proof 
on the person challenging the result of dection, 
insisting on strict compliance with the rules of 
pleadings and excluding such evidence from 
contideration as is in divergence with the pleadings. 
However, what has so developed as a role of practice 
should not bp unduly stretched; fin the purity of the 
election process needs to be preserved uiq)oUuted 
so as to achieve the predominant goal of democracy 
that only he should represent the constituency who 
has been chosen by the majority of the electors. This 
is the purpose and object of the election law.” 

He has further argued that election petitioner has 
uccii suuccssiiu lu biliig uu icCufu that ineguiantics wcrc 
committed in iiutial counting and final counting which is 
apparent from the fects that there is variation of figures 
shown to have been counted in initial coimting and 
counted at the time of final counting, a number of Part-II 
of Form-16 have not been filled iq), some Part-II of Fotrn- 
16 have not been correctly filled iq) and roundwise result 
sheets of 8th round of Belsand assembly constituency 
segment has not been properly filled \xp and all these facts 
taken together make out a case for recount because the 
aforesaid irregularities show that there was breach of 
statutory duties cast ontite RO. Insiq)port of his argument 
he has relied upon a decision of Apex Court in the case of 
Jlbontara Ghatowar Vs. Sarbananda Sonowal and others, 
(2003) 6 see, 452. This case was in respect of rejection 
of some baUot papers which were in favour of election 
petitioner and the RO did not consider the prayer of 
petitioner for recount. Under these drcumstacnes, it was 
hdd that the Returning Ofi&cer foiled ^o discharge his 
statutory duty cast on him in deciding the prayer of 
petitioner for recount. So, under the circumstances that a 
case for recount was made out on the basis of averments 
madR by dection petitioner yi his dection petition and 
there was breach of statutory duties cast on the Returning 
OfiBcer under section 63 of Coiuhict of Election Rules, it 
was held that a clear case for directing recount was made 
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oitt and it was further held that election petitioner was 
not indulging in a roving mquiiy or trying to £ish out the 
materials. 

37. In the present case, as stated above, petitioner 
has not made out a case on the basis of averments which 
he has made in the election petition arid he by tain tig 
advantage of some irregnlaiities committed in the 
procedure of counting has tried to make out a new case 
every time which indicates that he filed the election 

; petition with vague ^eg^tipns but during the trial wanted 
the Court to make a roying inquiry in order to find 
niatmi^ in of petitioner. As stated above x)etiti(mBr 

is not seeking the relief that entire election be declared 
void for holdmg fiesh election on account of irregularities 
i shown by him. He waiits that election of returned 
candidates be set aside arid mder for recounting be passed 
and theremier he be dedlaied as returned candidate. For 
the relief which the petitioner has sought he must prove 
that irregularities w^ Committed by non-c omplianc e of 
some of the provitions oif the Act and those irrigularities 
have materially affected the result of the returned 
candidate. Itisownadm^iondfpetitionerthathefileda 
petition (Ext. 1) before the Returning for recount. 

A mere perusal of Ext 1 it shows that in this petition he 
sinqrfy stated that in the last round of final counting 
because of deployment of AROundera ctmspixacyliehad 
been defeated by a narrpw margin of votes. He finther 
stated in this applicatioii that as per his apprehension he 
dui'iiig coouting used to lufomi the observers about ilie 
irregularities. In the last para he stated thut he fuki made 
conqrlaint to Chief Electoral Officer; New Delhi and Chief 
Electoral Officer, Bihar and had requested them for 
recoimt. He further stated that till the order of recount he 
would be sitting on fast tijll death. This application clearly 
shows that when he found that he was defeated in election 
he filed this petition. It is nowhere the case of petitioner 
that during the counting he made any written conq)laint 
to any authority about the irr^ularity. The statement of 
petitioner that he made oral conq)foint bas. been dmiied 
by the election, observer and Returning Officer. 
Admittedly,' the election observer was not an ofitiqer of 
State Government because he in his evidence has said 
that at the time of election he was posted as Ditector in 
Tribal Research Trainikig Institute, Pune. He, in his 
evidence, also said that (foring counting he did not receive 
any oral or written complaint from anybody about any 
irreguarity committed in the counting. Hiere is no reason 
to disbelieve this part of his evidence. 

38. Mr. Mangalam, learned counsel for the 
petitioner, rdying iq>on a dedsion of the Apex Court in 
thccaseofS.l^^bbirSmigtiGillVs. S.Ounidiaian Singh 

, Tohia and others, 1980 Supp. SCC 53 has submitted that 
if petitioner foiled to submit written com plaint during thg 
counting when irregulaiiities were committed it can not 


be said that he was not entitled for making a prayer fin 
fiesh recoimt because in this case it has been held that 
written protest is not a conffition precedmit fin recount 
order. It ^ true that written mnq>lamt is not a condition 
precedent to seek recount but thm When petitioner chose 
to file a written conqilaint befine the Retbnnng Officer 
maktiig prayer fin recount he should hat^ atleast giveii 
smne reasons fin recount and <nify on the vi^ue allegation 
that irregularities were committed in counting fin vriiich 
tie had already made oral con^laints, it can not be said 
that he hadmade complaint about the irregularities friiich 
he^has mentioned in his election petitiem paiticularfy 
when, the officials eng^ed in counting duty have denied 
to have received ai^ oral complamt fixim the side of 
petitioner. 

39. Considefmg the entire focts 1 find that pethioner 
has not mad e out^ case that illegalities or irregularittes 
aS allej^din tlfo Section petition were committed driring 
the procedure of counting of ballot p^ers wtiich has 
materially affected the result of electioa Both the issues 
are therefore, decided in negative and against the 
petitioner. 

40. Issue No. (i) ;—;No d^<tet ui fr aming of the 

petition has been pointed out. Tlwefore, this issue is 
decided in affirmative. • 

41. Issue Nos. (iv) and (v) ;—^Theso'issues were 
earlier decided as pceliminaiy issues and were decided in 
ne^tive and in fovoui of the petitioner, but at the time of 
final argument learned counsel of respondent No. 1 has 
a pain raised the issue that conv of elertirm netition fRxt 
A) served on respondent No. 1 is notatrue copy and the 
election petition is liable to be dianissed under Section 
86 of the Act for nouKximpliance of provisions of Section 
81(3) of the Act. 

42. Mr. Sharma, learned counsel of rei^ndent 
No. 1, has drawn my attention towards the evidence of 
petitioner in para’3 5 in which he has admitted that smne 
paras of the copy of the election petition are blank. Rdying 
upon a decison of the Apex Court in the case of Jagat 
Kishore Prasad Narain Singti Vs. Rryendra Kumar Poddar, 
AIR 1971 SC 342 he has submitted that discrq)andes in 
the copy of Section petition siq^ed to r^pondent No. 1 
has misled respondent No. 1 and prejudiced his defence 
andbecause copy of petition siqjplied to lespondem No. 1 
is iiot tiite copy, theinfore, there was foihire of coiiqrliaiice 
of Section 81(3) of the Act and petition is liable to be 
disinissed on tins ground alone under section 86(1) of the 
Act Mr Mangalam opposing this suhmissian has also 
retied upon a dedsi^ of ^)ex Court in the case of T. M. 
Jacob Vs. C. Paulose and otiicrs (J99) 4 SCC 274 and has 
submitted that tmq copy of dection petition within the 
meaning of sectitfo 81(3) efttie Act does not mean that it 
should be exact copy of the origmal petition and if there 
is no variation of vital nature which can mislead any 
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person to understand the contents of petition it can not 
be a case of failure of provision of section 81(3) of the 
Act. I do not want to discuss this issue as to the stqjply of 
true copy of election petition in detail here again because, 
as stated above, this matter along with other issues has 
already been decided when preliminary objection of 
respondent No. 1 on the maintainability of election petition 
was considered and decided by a detailed order dated 6- 
9-2001 observing that “respondent No. 1 has not disclosed 
any discrepancy in the copy of election petition siQtplied 
to him and original election petition and he has sirr^ty 
stated that such discrepancy will be demonstrated in this 
Court at the time of arguing the preliminary objection 
petition but during the course of aigum^ also not a siagle 
discrepancy of such nature was pointed out. In absence of 
stating any discrepancy between the true copy and the 
original election petition it is very dMcult to say that 
whether there is any discrepancy between the two and if 
it is there whether it is .clerical or typographical or it is 
insignificant or it has caused prejudice to respondent 
No. 1.1 therefore find that this objection is also without 
any merit." 

I do not agree with the submission of Mr. Sharma 
that at that time written statement on behalf of respondent 
No. 1 was not filed and copy of election petition stqjplied 
to respondent No. 1 was not marked Ext. Admittedly, at 
that time when preliminary objection was raised on behalf 
of respondent No. 1 he was in possession of copy of 
election petition which was supplied to him earlier. These 
issues are iiierefure decidcu iil ilegaUve aiid in favour of 
the petitioner. 

43. Issue Nos. (ii), (vii) and (viii):— Considering 
the entire materials on record I find that petitioner has 
got no valid cause of action to sue and he is not entitled to 
any relief as claimed for. 

44. In the result, this election potion of petitioner 
is on contest dismissed. Parties to bear their own costs. 

Sd/- 

m.'l. visa 

Patna High Court; 

Dated the 20th January, 2004 
R. K. PATHAK (AFR) 

[No, 82/BR/(3/99)/2002] 
By Order, 

ANAND KUMAR, Director (Admn.)-Cum- 

Principal Secy. 

4^, 2004 

3ff. 3T. 31.—1951 (1951 
^ 43) ^ ^ 106 % 315^ W, 
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[U 82/f^^(6/99)/2004] 

New Delhi, the 4th June, 2004 

O.N. 31.—In pursuance of Section 106 of the 
Representation of the Peq)le Act, 1951 (43 of 1951), the 
Elepticm Commission hereby publishes Order dated the 
9thFd)niary, 2004 of the Hi^ Court of Judicature at Patna 
in Election Petiticm No. 6 of 1999. 

IN THE HICM COURT OF JUDICATURE AT PATNA 
,E.RNO. 6 aP;i999 

\djay Krishna Vs. Niti^KDm^ & Others 
185. 9 - 2-2664 

Counsel on behalf of both the parties are present. 

Learned Counsel of contesting respondent No. 1 and 
learned counsel respondent Nos. 6 & 8 both relying on 
a d^nsion of the Apex Court in the case of Lokkath Padhan 
Vs. Birendra Kumar Sahu (AIR 1974 SC 505) submit 
that 13th Lok Sabha for which le^ndent No. 1 was 
returned candidate from 18-Barh Parliamentary 
Constituency has been dissolved and the election petition 
of election petitioner has become intructuous as the 
election petitioner has challenged the election of 
respondent No. lonthe ground of irrcgufeiitiesconunitted 
in the counting of ballot papers which includes the 
counting ofballot p^em of those ballot boxes whose seals 
were found damaged in fevour of respondent No. 1 and 
by mixing some ballot papers of petitions in the bundles 
ofballot papers of respondent No. 1 and counted in his 
fevour. 

Learned counsel of electidn petitioner admits that 
13th Lok Sabha has been dissolved and he also concedes 
the applicability of the decision cited by the learned 
counsel of respondent Nos. 1, 6 & 8 to the present case. 

Considering the aforesaid fects this election petition 
is dismissed as being infiuctuous with no order as to costs 
aU throughout. 

Sd/- 

M. L.VISA 
[No. 82/BR/(6/99)/2004] 

By Order, 

ANAND KUMAR, Director (Adinn)-Cum- 

Piincipal Secy. 



^ RctiI, 14 2004 

am ar. 32.—1950 (1950 

^43)'^<^Rr13-^^■a?-«rra ( 1 ) ?rf^ ^ 

an^. 1^. 

(•^. •^.-84) °b 'l 4^ il^m ^ 

<iiO«i 3 Thii4) 3ti^' 7[^ % Tr? 2 i 31 ^ id^ % 

'4* »n[^a «ft'<.ai % I 

2. sfr^TR,'»T«4 3I^^?n3iR%3f#T^'q^-qT 

n»5^ ^jr*f'% q^id ^fhr ^ “’41 mi34 4><HI ’^PTRT 

3. sfr TR, "5^ 1 ^!#^ arfwd, “ 51 ^ % ^ 

<»{Rjfi«M TH?^ ■ftPTR 'f^ <i^ehl 

JT^ “^f % Tnn^, ^ 

■5TT%nr I 

[m 154/H. ■5I./2004-'^. TT^IRH] 


New Delhi, the 14th June, 2004 

O.N. 32.—^In exercise of the power conferred by 
sub-'Section (I) of section I3A of the R^resentation of 
the People Act, 1950 (43 of 1950) the Election 
Commission of India in consultation with the State 
Government of Madhya Pradesh herdiy nominates Shri 
Sewa Ram, IAS (MP: 84) as the Chief Electoral Qfhcer 
for the State of Madhya Pradesh with effect from the date 
he takes over charge and until further orders vice Shri D. 
S. Mathur, IAS. 

2. Shri Sewa Ram shall cease to hold and hand over 
forthwith charge of all or any charges of work under the 
Government of Madhya Prad^ whichhe may be holding 
b^ore such assumptirm of office. 

3. Shri Sewa Ram while functioning as Chief 
Electoral Officer, Madhya Pradesh shall not hoUi any 
additional charge whatsoever under the Government of 
Madhya Pradesh except that he should be designated 
Secretary to the Government in charge of Election 
Dq)artment in the State Secretariat. 

[No. 154/MP/2004-P. Adnm.] 
By Order, 

NARENDRA N. BUTOLIA Under Secy. 


E^ted by flic Manager, GovL of bidia Asss, Ring Road, Maya Puri, New DeDri'110064 
and Pubtiriied by the Controlla cdPublicatioBS', DeBu-l 10054, ^104 




